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The Committee on the Judiciary, to which was referred the bill
(S. 625) to amend title 11, of the United States Code, to provide
for reform of the bankruptcy laws, having considered the same, re-
ports favorably thereon, with amendments, and recommends that
the bill, as amended, do pass.
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I. BACKGROUND AND NEED FOR THE LEGISLATION

The bankruptcy system is currently in a state of crisis. In recent
years, America has witnessed a dramatic explosion in the number
of bankruptcy filings. According to the Administrative Office of the
U.S. Courts, there were 1,442,182 bankruptcy filings in 1998, of
which 1,398,182 were consumer bankruptcies. Moreover, this
record high number of bankruptcies follows three consecutive years
of increases in bankruptcies. Surprisingly, the explosion in bank-
ruptcy comes at a time of unprecedented prosperity, with low un-
employment and high wages. For March 1999, unemployment was
at its lowest point since 1970. Consumer confidence is high and the
stock market has recently risen above the 10,000 mark. Thus, the
bankruptcy crisis is not due to recession, depression, inflation or
high unemployment.

This state of crisis has a significant negative impact on the
American economy. According to the Department of Justice, credi-
tors lose 3.22 billion dollars annually as a result chapter 7 bank-
ruptcies filed by individuals who could repay their debts. Obvi-
ously, the existence of multibillion dollar losses attributable to
bankrupts who could repay their debts requires Congress to act.

Given the strong performance of the economy, many feel that the
recent explosion in personal bankruptcy filings is at least partly at-
tributable to the decreased moral stigma associated with declaring
bankruptcy. See testimony of Professor Todd Zywicki, joint hearing
of the Subcommittee on Administrative Oversight and the Courts
and the Subcommittee on Commercial and Administrative Law,
March 11, 1999; Testimony of Tahira Hira, Subcommittee on Ad-
ministrative Oversight and the Courts Hearing, “S.1301, The Con-
sumer Bankruptcy Reform Act: Seeking Fair and Practical Solu-
tions to the Consumer Bankruptcy Crisis’ (March 11, 1998); Testi-
mony of Kenneth R. Crone, Subcommittee on Administrative Over-
sight and the Courts Hearing, “The Increase in Personal Bank-
ruptcy and the Crisis in Consumer Credit,” (April 11, 1997); Lee
Flint, “Bankruptcy Policy: Toward a Moral Justification for Finan-
cial Rehabilitation of Consumer Debt,” 48 Wash. & Lee L. Rev. 515
(1991); David Gross and Nicholas Souleses, “Explaining the In-
crease in Bankruptcy and Delinquency: Stigma Versus Risk-Com-
petition” (Preliminary, 1998); F.H. Buckley and Margaret F. Brinig,
“The Bankruptcy Puzzle,” 27 J. Legal Stud. (1998); Scott Fay et al.,
“The Bankruptcy Decision: Does Stigma Matter?” (Jan.
1998)(working paper). A decreased moral stigma associated with
bankruptcy means that filing for bankruptcy is not viewed as a last
resort for financially troubled Americans who need debt forgive-
ness.! As bankruptcy filings have become a more common part of

1While some opponents of bankruptcy blame the explosion of bankruptcies on too much credit,
the Committee has strong reservations about the detrimental effect on poor and minority com-
munities of reducing the availability of credit. If credit lending practices are restricted as these
opponents suggest, the result will be less credit available to women, minorities, and others who
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American life, individuals seem more willing to use bankruptcy to
solve their debt problems than ever before. Individuals who would
have struggled to meet their financial obligations in the past are
filing bankruptcy today in record numbers. See Judge Edith H.
Jones and Todd J. Zywicki, “It’s Time for Means Testing,” 1999
B.Y.U. L. Rev. 177. For example, two recent studies suggest that
almost half of filers learned about their option to file for bank-
ruptcy from friends or family. See Vern McKinley, “Ballooning
Bankruptcies: Issuing Blame for the Explosive Growth,” Regula-
tion, Fall 1997, at 38. At the same time, there have been strong
expressions of concern from the Federal Trade Commission that at-
torney advertising is leading consumers to file bankruptcy unneces-
sarily.

It is the strong view of the Committee that the bankruptcy code’s
generous, no-questions-asked policy of providing complete debt for-
giveness under chapter 7 without serious consideration of a bank-
rupt’s ability to repay is deeply flawed and encourages a lack of
personal responsibility.

S. 625 responds to the bankruptcy crisis by amending section
707(b) of the bankruptcy code to require bankruptcy judges to dis-
miss a chapter 7 case, or convert a chapter 7 case to chapter 13
if a bankrupt has a demonstrable capacity to repay his or her
debts. Under S. 625, a presumption arises that a chapter 7 bank-
rupt should be dismissed from bankruptcy or converted to chapter
13 if, after taking into account secured debts and priority debts like
child support as well as living expenses, the bankrupt can repay
25 percent or more of his or her general unsecured debts, or
$15,000, over a 5-year period. The bankrupt can rebut this pre-
sumption by demonstrating “special circumstances” which would
show that the bankrupt in fact does not have a meaningful ability
to repay his or her debts. The Committee notes that, in the prior
Congress, the Department of Justice supported a substantially
similar judicially administered means-test. See Letter to the Hon.
Orrin G. Hatch, Chairman, Committee on the Judiciary, May 7,
1998 (on file with the Committee). In advance of Committee consid-
eration of S. 625, the Department of Justice, by letter dated April
9, 1999, reiterated the support of the Clinton Administration for
strengthening section 707(b) as a way to means-test chapter 7 debt-
ors. See Letter to the Honorable Orrin G. Hatch, Chairman, Com-
mittee on the Judiciary, April 9, 1999 (on file with the Committee).

As discussed below in greater detail, the concept of “means test-
ing” bankruptcy filers so that higher income filers are steered into
repayment plans is the culmination of many Congressional efforts,
by Republicans and Democrats, over 5 decades. Most recently, dur-
ing the 105th Congress, the Committee reported S. 1301, a bill
which means-tested chapter 7 bankrupts. Also during the 105th
Congress, the full Senate passed S. 1301.

The Committee recommends S. 625, which will steer individuals
with repayment ability to Chapter 13, and promote balanced re-
form of the bankruptcy laws while providing important new protec-
tions against abusive or deceptive creditor practices.

need to borrow money to pay tax various necessities and emergencies. The proper venue for such
considerations is the Banking Committee.
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II. GENERAL OVERVIEW OF THE CURRENT BANKRUPTCY
SYSTEM

Under current law, individuals considering bankruptcy often pro-
ceed under chapter 7, where the bankrupt will surrender all assets
which do not qualify for an exemption to a bankruptcy trustee. The
bankruptcy trustee then sells the bankrupt’s property and distrib-
utes the proceeds to the creditors. Any deficiency which remains
after the sale of these assets is simply erased (or “discharged”), and
the bankrupt cannot be required to repay debts which have been
erased during bankruptcy. Chapter 7, often referred to as “straight
bankruptcy,” is the oldest and most commonly used type of bank-
ruptcy proceeding.

Individuals may also declare bankruptcy under chapter 13 of the
bankruptcy code. Chapter 13 provides for the development of a re-
payment plan that allows a debtor to repay some portion of his or
her debts. At the end of the repayment period, the unpaid portion
of debt is erased, and a debtor cannot be required to repay the un-
paid portion of the discharged debt. Unlike chapter 7, the purpose
of chapter 13 is to rehabilitate financially-troubled consumers by
using future earnings to repay debts in exchange for a discharge
of the unpaid portions of those debts.

III. THE HISTORY OF “MEANS-TESTING” IN BANKRUPTCY

The idea of requiring bankrupts to repay their debts when they
have the ability to do so is not new. This topic has been the subject
of many proposed amendments, from the early 1930’s to the cur-
rent Congress. S. 625 is merely an extension of this longstanding
effort to ensure that bankruptcy is reserved for those truly in need
of debt forgiveness. See oversight hearing on Personal Bankruptcy,
Committee on the Judiciary, Subcommittee on Monopolies and
Commercial Law, 97th Cong. 2nd Sess., (1982) (Statement of Frank
Kennedy).

The general structure of the present Federal bankruptcy code is
the result of the Bankruptcy Reform Act of 1978, Pub. L. 95-598.2
The 1978 Act was the first major overhaul and attempt to update
comprehensively the bankruptcy law since passage of the Chandler
Act in 1938. 52 Stat. 840 (1938). Prior to the Chandler Act, individ-
uals in serious financial trouble had no choice but to file for
“straight bankruptcy” under chapter VII.3 However, the Chandler
Act contained a new, alternative procedure, the Chapter XIII Wage
Earner’s Plan, which allowed an individual to retain nonexempt as-
sets by proposing a plan to pay his or her existing debts from fu-
ture income, after which the wage earner would receive a discharge
of any unpaid balances of his debts. See generally, Dvoret, Federal
Legislation, Bankruptcy Under the Chandler Act: Background, 27
Geo. L.J. 194 (1938).

The debate over chapter XIII occurred years earlier in joint hear-
ings before the House and Senate Judiciary Committees in 1932,

2The Constitution gives Congress the authority to enact “uniform laws on the subject of bank-
ruptcies throughout the United States.” Art. I, §8, cl. 4 (1787). Since 1898, bankruptcy protec-
tions have been a permanent part of Federal law. Prior to 1898, Congress either declined to
enact bankruptcy laws or enacted temporary laws which were allowed to lapse.

30ne feature of the 1978 revision of bankruptcy laws redesignated the bankruptcy chapters
so that they are now identified by Arabic, rather than Roman, numerals.
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during the 77th Congress. By the time it was enacted in 1938,
Chapter XIII codified informal practices which had developed with-
out explicit statutory authorization. In the mid 1930’s in Bir-
mingham, AL a former special referee in bankruptcy, Valentine
Nesbitt, first developed a “repayment option” which was the model
for C%lapter XIII. See Weinstein, The Bankruptcy Law of 1938
1938).

In 1932, Congress conducted hearings on S. 3866. Section 75 of
this bill would have established a repayment plan for wage earn-
ers. Section 75 would have provided a method for an indebted wage
earner to come into court without being labeled “a bankrupt,” and
get the benefit of a court injunction to fend off creditors while the
wage earner arranged to repay his pre-bankruptcy debts in install-
ments.4

Proponents of the 1932 amendment believed that most Ameri-
cans were making enormous efforts to avoid bankruptcy, and that
most wage earners who were deeply in debt genuinely wanted to
pay their debts, if given time, and if they were not harassed by
their creditors.

Since the 1938 amendments, there have been several proposals
to limit bankruptcy relief to those who lack genuine repayment ca-
pacity. In the 1960’s, Congress considered several such proposals.
See H.R. 12784, 88th Cong., 2d Sess. (1964); H.R. 292, 89th Cong.,
1st Sess. (1965); S. 613, 89th Cong., 1st Sess. (1965); H.R. 1057 and
H.R. 5771, 90th Cong., 1st Sess. (1967). Under these proposals, an
individual debtor seeking relief under the liquidation provisions of
the bankruptcy laws would be denied relief if the court concluded
that he or she could pay substantial amounts of debts out of future
earnings under a chapter XIII plan.

Importantly, one of these proposals, S. 613, was introduced by
Senator Albert Gore, Sr., the father of the current Vice President.
When he introduced S. 613, Senator Gore indicated that chapter 7
resembled a special interest tax loophole, which the wealthy could
use to avoid paying their fair share. Senator Gore, Sr. also com-
mented on the moral consequences of a lax bankruptcy system:

I realize that we cannot legislate morals, but we, as re-
sponsible legislators, must bear the responsibility of writ-
ing laws which discourage immorality and encourage mo-
rality; which encourage honesty and discourage
deadbeating; which make the path of the social malingerer
and shirker sufficiently unpleasant to persuade him at
least to investigate the way of the honest man.

Cong. Rec. 905, January 19, 1965. Given the current bankruptcy
crisis, Senator Gore’s words from over 30 years ago seem prescient.

Following the 1978 amendments, in the early 1980’s, Senator
Dole introduced S. 2000 during in the 97th Congress. In the House

4During the consideration of the 1932 proposal, Congress received testimony on bankruptcy
practices in England. In 1888, an English bankruptcy statute gave the power to the bankruptcy
judges to condition debt forgiveness on the repayment of some debts. Douglas Boshkoff, Limited,
Conditional, and Suspended Discharges in Anglo-American Bankruptcy Proceedings, U. Pa. L.
Rev. 69 (1982). With the conditional or suspended discharge, English courts are given broad dis-
cretion to condition debt-forgiveness on the making of payments to creditors from future earn-
ings or other post-bankruptcy acquisitions, or to suspend the discharge while such payments are
being made. The British experience shows that bankruptcy courts can, with proper guidance,
play an important role in limiting bankruptcy relief to those who truly need it.
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of Representatives, Congressman Evans introduced H.R. 4786,
which eventually garnered 269 co-sponsors. Congress did not pass
either proposal in the 97th Congress, so these measures were re-
introduced in the 98th Congress as H.R. 1169 and S. 445. As a re-
sult of these efforts, Congress created Section 707(b) of the Bank-
ruptcy Code in 1984 to allow judges to dismiss chapter 7 cases if
granting relief would constitute a “substantial abuse” of the bank-
ruptcy code. The focus of the effort was to require bankrupts who
had the ability to pay a significant percentage of their debts “with-
out difficulty” to proceed under chapter 13 instead of chapter 7.
However, the term “substantial abuse” was not defined and credi-
tors and trustees were expressly forbidden from presenting evi-
dence to a judge that granting relief in a particular case would re-
sult in a “substantial abuse.” Further, Section 707(b) specifies that
courts must presume that substantial abuse does not exist. Under
a minority view, the debtor’s “ability to pay” debts out of future in-
come, standing alone, can qualify as substantial abuse. See In Re
Koch, 109 F. 3d 1285 (8th Cir. 1997). The prevailing view, however,
is “ability to pay” is but one factor a court may consider in assess-
ing whether there is a substantial abuse. See In Re Green, 934 F.2d
568 (4th Cir. 1991). Some courts even take the position that “sub-
stantial abuse” is not demonstrated when a debtor has the clear
ability to pay, but there is no additional showing that the debtor
acted dishonestly or in bad faith. In re Adams, 209 B.R. 874
(Bankr. N.D. Tenn. 1997); In re Braley, 103 B.R. 758 (Bankr. E.D.
Va. 1989).

In sum, from its inception, section 707(b) was designed with seri-
ous defects which have rendered the section unusable.

IV. THE CURRENT LEGISLATION

S. 625 amends section 707(b) to cure the defects which have
made it unusable. Section 102 of S. 625 provides that a chapter 7
case will be presumed to be an “abuse” of chapter 7 if the debtor
has the ability to repay, in a 5-year repayment plan, 25 percent of
the debtor’s nonpriority unsecured claims, or $15,000, whichever is
less. For purposes of determining the debtor’s repayment ability,
section 102 provides that the debtor’s monthly expenses shall be
the applicable monthly (excluding payments for debts) expenses
under Internal Revenue Service (“IRS”) standards issued for the
area in which the debtor resides. The IRS standards applicable
under section 102 are the IRS “National Standards,” “Local Stand-
ards,” and “Other Necessary Expenses.” These Internal Revenue
Service standards are currently used to determine appropriate liv-
ing expenses for taxpayers who are required to repay delinquent
taxes. These standards have been developed by the Treasury De-
partment and can be revised from time to time, as needed. These
expense categories allow expenses for housing, food, transportation,
and “other necessary expenses.” The “other necessary expenses”
category is broad and makes the means- test responsive and flexi-
ble to the individual circumstances of each debtor.

In order to protect debtors from rigid and arbitrary application
of a means-test, section 102 also provides that in some cases where
the presumption applies the debtor may be able to demonstrate
“special circumstances” that justify additional expenses or an ad-
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justment to the debtor’s income. The Committee adopted the “spe-
cial circumstances” standard, rather than the “extraordinary cir-
cumstances” standard included in the Conference Report to accom-
pany H.R. 3150 to provide a different standard of when a debtor
may overcome the presumption of abuse.

In applying the “special circumstances” test, it is important to
note that a debtor who requests a special circumstances adjust-
ment is requesting preferential treatment when compared to other
consumers, and it is those other consumers who, by paying their
debts, must assume the cost of the debts discharged by the debtors
seeking the preferential treatment. In order to ensure fairness with
respect to the consumers who must pay the cost when others dis-
charge debts in bankruptcy, it is essential that the “special cir-
cumstances” test establish a significant, meaningful threshold
which a debtor must satisfy in order to receive the preferential
treatment. The debtor’s ability to overcome the presumption of
abuse must be based solely on financial considerations (i.e., adjust-
ments to income or expenses required by special circumstances)
and not on factors unrelated to a chapter 7 debtor’s ability to repay
his or her debts. The Committee believes that the relief sought by
a debtor who files for bankruptcy is financial in nature and the
debtor’s right to obtain preferential relief under the special cir-
cumstances provision should be assessed based on financial consid-
erations only. In addition, special circumstances adjustments must
not be used as a convenient way for debtors to choose a more ex-
pensive lifestyle. The special circumstances provision must be re-
served only for those debtors whose special circumstances require
adjustments to income or expenses that place them in dire need of
chapter 7 relief.

Under S. 625, a legal presumption arises that a chapter 7 bank-
rupt should be dismissed from bankruptcy or converted to chapter
13 if, after taking into account secured debts and priority debts like
child support as well as living expenses, the bankrupt can repay
25 percent or more of his general unsecured debts, or 515,000, over
a 5-year period.5 The bankrupt can rebut this presumption by dem-
onstrating “special circumstances” which would show that the
bankrupt in fact does not have a meaningful ability to repay his
or her debts.

Under S. 625, the Office of U.S. Trustee is required to file a mo-
tion to dismiss or convert a chapter 7 case if the bankrupt’s income
for the year prior to declaring bankruptcy equaled or exceeded the
higher of the state or national median income and the presumption
of abuse applies. If the Office of U.S. Trustee believes that such a
motion is not warranted, then it must file an explanatory state-
ment with the bankruptcy court explaining why a motion to dis-
miss or convert is not appropriate. However, to protect low-income
filers, creditors are prohibited from filing such motions if the filer’s
income is below the national or state median.

5Under S. 625, someone considering bankruptcy can enter a 3 year repayment plan if a debtor
simply files directly in chapter 13, rather than filing under chapter 7 and being converted to
chapter 13 or dismissed from bankruptcy as a result of the means-test. It is hoped that this
v&gll encourage debtors with repayment capacity to bypass chapter 7 entirely and to file under
chapter 13.
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Importantly, under S. 625, creditors and private trustees are now
explicitly given the power to present evidence of abuse to the bank-
ruptcy judge. Moreover, S. 625 gives trustees important new finan-
cial incentives for ferreting out bankrupts who have repayment ca-
pacity and provides for appropriate penalties for bankruptcy attor-
neys who recklessly steer individuals with repayment capacity to
chapter 7 bankruptcy. S. 625 contains penalties for creditors who
attempt to harass or intimidate bankrupts by filing, or threatening
to file, motions under section 707(b). Thus, contrary to the asser-
tions of some, there are real and meaningful reasons why creditors
will not use their right to file 707(b) motions to harass or coerce
debtors.

Once a motion to dismiss or convert has been filed under the new
section 707(b), the bankrupt is given the opportunity to rebut the
presumption by demonstrating that there are “special cir-
cumstances” which reveal that the bankrupt does not, in fact, have
the ability repay his or her debts. If the presumption is rebutted,
the bankrupt may obtain a full discharge under chapter 7. If the
presumption is not rebutted, the bankrupt must either convert his
or her case to chapter 13 or leave the bankruptcy system entirely.

The new section 707(b) thus contains a tightly-focused mecha-
nism for identifying bankrupts who have repayment capacity and
sorting them out of chapter 7. At the same time, the new section
707(b) contains numerous procedural safeguards in order to ensure
that the individual circumstances of each bankrupt will be consid-
ered before he or she is dismissed or converted to chapter 13.

S. 625 also adds clarifying language in section 707(b) to make
clear that, among the considerations in applying the “totality of the
circumstances” test for “abuse” is whether an individual debtor
seeks to reject a personal services contact and the financial need
for such rejection as sought by the debtor. This is intended to rem-
edy problems brought to the attention of Congress involving bank-
ruptcy filings that were motivated in material part in order to re-
ject executory contracts for personal services so that the debtor
could negotiate a new and better contract with a different com-
pany. This problem was initially addressed in the 105th Congress
in section 212 of H.R. 3150, and the solution contained in that pro-
vision was targeted at this particular form of abuse of the bank-
ruptcy process. With the new standard for “abuse” in section
707(0)(2)(C). The Committee has determined that the specific provi-
sions of section 212 are no longer necessary, as the bankruptcy
court will now have the authority to identify and remedy such
abuses. Under the “totality of the circumstances” test an “abuse”
of chapter 7 exists when rejection of the personal services contract
was a material reason for commencing the bankruptcy case, and
economic rehabilitation of the debtor’s finances can be achieved ab-
sent rejection of the contract. The committee also intends that ap-
plication of the the existing judicially-determined “bad faith” stand-
ard now be used in these circumstances in chapter 7 cases and
chapter 11 and chapter 13 cases, in which the debtor or debtors are
parties to a single personal services contract.
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V. ENHANCED CONSUMER PROTECTIONS

In addition to the “means testing” provisions discussed earlier, S.
625 contains several important reforms which will protect individ-
uals who face unnecessary and unfair harassment from creditors.
Much attention has been paid to the practices of some retailers in
seeking reaffirmations of otherwise dischargeable debts. See In Re
Latanawich, 207 BR 326 (Bankr. D. Mass. 1987); Sears Will Repay
Bankrupt Patrons; Consumers: It Agrees to $273-Million Settle-
ment in Class Action Filed by Cardholders Pressured to Continue
Paying Bills, Los Angeles Times D-3. (October 29, 1997); General
Electric Capital Corp.; Company to Pay $70 Million Towards Credit
Card Holders, Chicago Tribune N-2 (August 8, 1998). S. 625 re-
quires the Attorney General to designate prosecutors and investiga-
tors to enforce current criminal statutes designed to protect debtors
in bankruptcy court from deceptive or coercive collection practices.
Surprisingly, the Department of Justice opposes committing new
resources to the enforcement of current laws to protect consumers
from abusive or deceptive reaffirmation practices while instead ar-
guing that “existing protections” against such reaffirmation prac-
tices are “inadequate.” See Letter to The Hon. Orrin G. Hatch,
Chairman, Committee on the Judiciary, April 9, 1999. The Com-
mittee is of the view that the Department of Justice should vigor-
ously enforce current laws, as it did with regard to one retailer, be-
fore concluding that existing laws are not adequate. When en-
forced, current laws have proven highly effective in punishing ille-
gal creditor conduct. By committing substantial new resources to
fighting abusive creditor practices, the Committee intends for the
Department of Justice to step up enforcement of these under-used
statutes. S. 625 (section 203) also makes it a violation of the auto-
matic stay when creditors engage in such extreme conduct as
threatening debtors in bad faith with motions they don’t intend to
file or as to which they have no reasonable expectation of success
just to coerce a reaffirmation, as opposed to normal communica-
tions or negotiations. Section 204 permits a bankruptcy court to
refuse to approve a reaffirmation if it is the result of a threat of
action the creditor could not take or did not intend to take.

S. 625 also provides that State law enforcement officials can en-
force State consumer protection laws. This provision is necessary as
some State law enforcement officials have voiced concern that the
remedies provided in the bankruptcy code could be construed to
preempt these State laws.

S. 625 contains a provision (section 201) which penalizes credi-
tors who refuse to negotiate reasonable repayment schedules out-
side of bankruptcy. Under this provision, the amount that a credi-
tor may collect in bankruptcy can be reduced if a debtor makes a
reasonable offer of repayment at least 60 days prior to declaring
bankruptcy and the creditor rejects this offer. Interestingly, the De-
partment of Justice supports promoting alternative dispute resolu-
tion in this way but suggests that the 60 day requirement is “too
restrictive” while at the same time suggesting that the provision be
“clarified” in such a way that it will not apply to governmental
creditors. See Letter to The Hon. Orrin G. Hatch, Chairman, Com-
mittee on the Judiciary, April 9, 1999. Thus, if the Committee were
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to accept the suggestions of the Department of Justice, nongovern-
mental creditors would be subject to a tougher standard than cur-
rently contained in S. 625, but the Internal Revenue Service would
be free to avoid alternative dispute resolution. Given its checkered
history in dealing with taxpayers, the Committee cannot support a
special exemption for the Internal Revenue Service.

In sum, S. 625 contains tough new penalties to punish and deter
unethical or illegal collection activities.

VI. REDUCING ABUSIVE USES OF THE BANKRUPTCY CODE

As the National Bankruptcy Review Commission correctly noted,
many of the worst abuses of the bankruptcy system involve individ-
uals who repeatedly file for bankruptcy with the sole intention of
using the automatic stay (i.e., a court injunction which arises
whenever a bankruptcy case is filed). National Bankruptcy Rev.
Comm. Rep., Bankruptcy the Next Twenty Years, October 20, 1997
vol. 1, at 262. Accordingly, S. 625 contains restrictions on repeat
filers. Under S. 625, if a bankrupt has filed for bankruptcy before,
and that case was dismissed, the bankrupt will not get the benefit
of the automatic stay. The Committee feels that this change will
dramatically reduce the number of frivolous bankruptcy cases.

S. 625 also contains new protections for secured lenders such as
forbidding “ride throughs”, and requires random audits of bank-
ruptcy petitions to verify the accuracy of information contained in
bankruptcy petitions. The Committee is concerned that there is lit-
tle incentive for individuals to list all of their assets or fully dis-
close their financial affairs, including their income and living ex-
penses, when they file for bankruptcy. Of course, such laxity fosters
an environment in which the overall financial condition of the
bankrupt is likely to be inaccurate, with the result that creditors
may receive less than they could when a bankrupt’s financial af-
fairs are accurately disclosed. Accordingly, the random audit proce-
dures will restore some integrity to the system, since all material
misstatements are required to be reported to the appropriate au-
thorities.

VII. ENHANCED PROTECTIONS FOR CHILD SUPPORT

Balanced bankruptcy reform must protect the status of child sup-
port. According to some estimates, more than one-third of bank-
ruptcies involve spousal and child support orders. And in about
half of those cases, women were creditors trying to collect court-or-
dered support from their former husbands. These support orders
are a lifeline for thousands of families struggling to maintain self-
sufficiency.

S. 625 contains all of the provisions of the H.R. 3150 Conference
Report which enhanced the position of child support and alimony
claimants in bankruptcy proceedings. In addition, S. 625 contains
a new provision in section 219 which requires bankruptcy trustees
to notify child support creditors of their right to use State child
support enforcement agencies to collect outstanding amounts due.
Section 219 also permits general creditors to disclose the last
known billing address of bankrupt who owes child support or ali-
mony to child support claimants. In response to concerns that a
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new category of nondischargeable debts could pit child support and
alimony (both of which are not dischargeable under current law)
against aggressive creditors in a post-bankruptcy environment, sec-
tion 314 provides that the new category will not apply to bankrupts
who owe child support or alimony.

Last year, Senator Hatch offered an amendment during Commit-
tee consideration of S. 1301 to assure that certain child support
creditors would always be paid before other creditors. The Hatch
amendment then was adopted by the Conference Committee on
H.R. 3150. During this year’s markup of S. 625, Senator Torricelli
offered an amendment that complemented Senator Hatch’s pre-
vious amendment by extending similar protections to families with
court-ordered child support or other child support arrangements
where the State is not the collector. This is an important improve-
ment as many families, perhaps as many as half, do not have their
child support orders enforced by a State child support agency. At
the same time, the Committee recognizes that enforcement of child
support by the State agency is often the cheapest and most effec-
tive means of collecting essential support for families who do not
qualify for welfare but are still dependent on child support for basic
needs.

Some argue that requiring State agencies be paid in full may
have the unintended consequence of injuring the family because
such a requirement may make it more difficult to complete a chap-
ter 13 repayment plan and receive a discharge of other debts. The
amendment adopted in Committee would elevate the family above
the State agencies, but still leave the State agencies in a better po-
sition than under current law. It would require that a plan provide
for full payment of all amounts owed to both the State and family
that become payable after the petition is filed. This would put both
families and States in a better position than they are under current
law. In addition, the amendment adopted in Committee would en-
sure full payment of arrears to the family unless the family agrees
otherwise (this would permit the family as noted above to let the
plan be completed if that was in their best interest). The State
would still have a nondischargeable claim for child support arrear-
ages that it could collect at the conclusion of the plan.

Taken together, the Committee believes that child support and
alimony claimants are in a far better position under S. 625 than
under current law.

VIII. BUSINESS PROVISIONS

S. 625 largely retains the business provisions contained in the
H.R. 3150 Conference Report. Although business bankruptcy filings
are low at this time, the Committee feels that several changes to
chapter 11 should be made. S. 625 will speed up chapter 11 for
small business debtors, enact recommendations of the United Na-
tions Commission on Internal Trade Law regarding transnational
bankruptcy and clarify the treatment of tax claims in bankruptcy.
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IX. ADDITIONAL BANKRUPTCY JUDGESHIPS AND
MISCELLANEOUS PROVISIONS

S. 625 requires the Administrative Office of the U.S. Courts to
provide special procedures and safeguards to ensure the confiden-
tiality of tax information which bankrupts are required to file with
their court papers.

Furthermore, S. 625 authorizes 18 new temporary bankruptcy
judgeships around the country, and extends five other ones. In con-
sidering whether to create new bankruptcy judgeships, the Com-
mittee has emphasized that the judiciary bears the burden of dem-
onstrating the need for new judgeships. Although not satisfied that
this burden has been completely met, the Committee is willing to
agree to most of the Judicial Conference’s request at this time with
the understanding that future requests will be subject to more
thorough scrutiny.

The Subcommittee on Administrative Oversight and the Courts
held a hearing on this matter on September 22, 1997. Following
the hearing, the Judicial Conference took many months to supply
information requested by the Subcommittee. In fact, to date, some
of the requested material has never been provided. For instance,
the Subcommittee requested documents related to special task
forces the Judicial Conference dispatched to districts requesting
new judgeships to evaluate these districts and make recommenda-
tions regarding the effective use of resources. The Subcommittee
was initially informed that no written documents existed. The Sub-
committee then requested that the observations and recommenda-
tions be put in writing and submitted to the Subcommittee for re-
view. The Judicial Conference responded that if this information
was given to Congress, judges would be less candid and open about
their respective district’s shortfalls and needs. See letter from Sen-
ator Grassley to the Hon. David Thompson (requesting information
on the actions taken to avoid adding new judgeships), October 23,
1997, (on file with the Subcommittee on Administrative Oversight
and the Courts); Letter from the Hon. David Thompson to Senator
Grassley, November 6, 1997, (on file with the Subcommittee on Ad-
ministrative Oversight and the Courts). The Committee views ac-
cess to such information necessary in order for Congress to deter-
mine judgeship needs.

The Judicial Conference, and supporters of its judgeship request,
have argued for their case by referring to the overall rise in bank-
ruptcy filings. The Committee feels that focusing merely on in-
creased filings misses the mark.

Importantly, the Judicial Conference uses a weighting system to
determine when new bankruptcy judgeships are needed. This
means that since not all bankruptcy cases require the same
amount of judge time and effort, some cases are weighted more
than others, with the more complex cases being given a much
greater weight than the simpler cases. The recent increase in bank-
ruptcy filings has been due almost entirely to consumer bankruptcy
cases—in particular consumer cases filed under chapter 7 of the
bankruptcy code. Laura Castaneda, “Issuers of Credit Cards Get
Tougher,” San Francisco Chronicle, Sept. 15 1997. Unlike complex
corporate reorganizations under chapter 11, these cases require lit-
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tle effort from a bankruptcy judge. As a result, they are not weight-
ed heavily in the formula used to assess the need for new judges.
In most of the districts which are requesting new judgeships, the
weighted case-filings, relied upon in making judgeship requests,
have either decreased or remained about the same since 1993. Ed
Flynn, “Chapter 7 Case Processing Speed”, American Bankruptcy
Institute Journal (1994). Thus, the Committee questions the press-
ing need for new judgeships since the weighted case filings appear
either to have remained stable or decreased in most requesting dis-
tricts.

The amendment includes a modest reporting requirement for
noncaseload related travel. In recent years, a troubling question
has arisen regarding the amount of noncase related travel engaged
in by bankruptcy judges in those districts which are requesting
new judgeships.

The Committee has been very reluctant to create new judgeships
unless the need for such judgeships are fully justified. Moreover,
the reforms contained in S. 625 should further control the need for
more bankruptcy judges. Means testing will likely reduce adminis-
trative costs and court time, and by reducing the incentives to file
bankruptcy, the rapid escalation in consumer bankruptcies we have
witnessed in the last 5 years should slow significantly. At the re-
quest of Subcommittee Chairman Grassley, the General Accounting
Office examined the noncaseload related travel of bankruptcy
judges in districts which are requesting new judgeships. GAO Rep.,
Federal Judiciary: Information on Noncase-Related Travel of Bank-
ruptcy Judges in 14 Bankruptcy Districts, GGD-97-166R at 1,
Aug. 8, 1997. The nonpartisan GAO study raised certain questions
regarding noncase related travel.

The Committee agrees that bankruptcy judges should engage in
some noncase related travel. However, the Committee is of the
view that bankruptcy judges should give first priority to their case-
loads. In the 14 districts requesting new judgeships, there were 416
noncase related trips taken in 1995 and 406 taken in 1996, GAO
Report at 4.

X. MAJOR DIFFERENCES BETWEEN S. 625 AND THE H.R.
3150 CONFERENCE REPORT

As noted earlier, the Senate passed a bankruptcy reform bill (S.
1301) in the 105th Congress. Prior to Senate passage of S. 1301,
the House of Representatives passed H.R. 3150, a similar reform
bill. A House-Senate Conference Committee reported a Conference
Report, which was passed by the House of Representatives but was
never voted on in the Senate.

As the Justice Department noted in its letter to the Committee
regarding S. 625, S. 625 differs from the H.R. 3150 Conference Re-
port in several significant respects. See Letter to the Hon. Orrin G.
Hatch, Chairman, Committee on the Judiciary, April 9, 1999 (on
file with the Committee). Under the means-test in S. 625, judges
are given more flexibility in considering the individual cir-
cumstances of each debtor by requiring a showing of “special cir-
cumstances,” rather than “extraordinary circumstances,” for chap-
ter 7 debtors with apparent repayment ability to avoid dismissal or
transfer to chapter 13. Additionally, S. 625 raises the minimum
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dollar amount in the means-test from $5,000 to $15,000, with the
effect that debtors without significant repayment capacity will not
be affected by the means test.

S. 625 also greatly expands the number of consumer protections.
Under the bill, the Attorney General and FBI Director are required
to designate one prosecutor and one agent in every district to in-
vestigate reaffirmation practices which violate current Federal
criminal laws. Abusive or deceptive reaffirmation practices violate
current laws, and the Committee strongly believes that the Depart-
ment of Justice has an obligation to enforce current laws designed
to protect consumers. S. 625 also specifically authorizes State attor-
neys general to enforce State criminal laws against abusive reaffir-
mation practices and State unfair trade practices laws which gov-
ern credit collection practices. The prohibition in the Conference
Report on class action lawsuits arising from reaffirmation viola-
tions is not included in S. 625. S. 625 contains a provision making
it a violation of the automatic stay to threaten to file motions for
the specific purpose of coercing reaffirmations. S. 625 contains a
provision penalizing creditors who refuse to acknowledge payments
received in chapter 13 plans and thereafter seek a “double pay-
ment.” In sum, S. 625 contains numerous provisions which will pro-
tect consumers from abusive or deceptive creditor practices.

S. 625 also expands on the considerable child support protections
contained in the H.R. 3150 Conference Report. Under the bill,
bankruptcy trustees are required to notify appropriate State agen-
cies of a debtor’s address and location if the debtor owes child sup-
port, effectively turning bankruptcy courts into locator services
which will help to track down “deadbeat parents.” Additionally, S.
625 permits State agencies which enforce payment of child support
obligations to request that creditors who hold reaffirmed or nondis-
charged debts provide the last known address and phone number
of the debtor, again, effectively turning bankruptcy courts into loca-
tor services which will help to track down “deadbeat parents.” The
bill also requires bankruptcy trustees to notify child support claim-
ants of their right to enforce payment through an appropriate State
agency. Finally, S. 625 provides that debts incurred to pay non-
dischargeable debts will continue to be dischargeable if the debtor
owes child support or alimony.

XI. COMMITTEE CONSIDERATION IN THE 106TH CONGRESS

During the 106th Congress, the Subcommittee on Administrative
Oversight and the Courts conducted an unprecedented joint hear-
ing on bankruptcy reform with the Subcommittee on Commercial
and Administrative Law of the House Judiciary Committee on
March 11, 1999. At this hearing the following witnesses testified:
Dean Sheaffer, vice president and director of credit, Boscov’s De-
partment Store, Inc., Laurel Dale, PA, representing the National
Retail Federation; Bruce L. Hammonds, senior vice chairman and
chief operating officer, MBNA America Bank, N.A., Wilmington,
DE, the Hon. Judge Carol J. Kenner, U.S. Bankruptcy Judge, Dis-
trict of Massachusetts, Boston, MA; Larry Nuss, chief executive of-
ficer, Cedar Falls Community Credit Union, Cedar Falls, IA, rep-
resenting Credit Union National Association, Inc.; Gary Klein, Es-
quire, senior attorney National Consumer Law Center, Boston, MA.



15

As noted earlier, the Committee reported legislation substan-
tially similar to S. 625 in the 105th Congress. In addition to the
joint hearing House-Senate hearing conducted in 1999, the Com-
mittee has at its disposal the extensive hearing record established
in the 105th Congress regarding bankruptcy reform. Thus, the
Committee record on bankruptcy reform consists of nine hearings
involving 78 witnesses.

XII. COMMITTEE MARKUP

On April 15, 1999, at 10 a.m., with a quorum present, the Judici-
ary Committee met in executive session to consider S. 625. At that
time the Committee only considered opening statements.

On April 22, 1999, at 10 a.m., with a quorum present, the Com-
mittee began consideration of amendments to S. 625. Four amend-
ments were acted on, and discussion was held on an additional five
amendments for which votes were stacked until the next executive
business meeting of the Committee.

Senator Grassley offered an amendment to make technical
changes. The amendment was agreed to by unanimous consent.

Senator Sessions offered an amendment to modify the judicial
discretion allowed under the Needs-Based Test. The amendment
was defeated by a rollcall vote of 5 yeas to 13 nays.

Yeas Nays

Kyl Thurmond (by proxy)
Ashcroft Grassley
Abraham (by proxy) Specter (by proxy)
Sessions DeWine
Smith (by proxy) Leahy (by proxy)
Kennedy
Biden
Kohl (by proxy)
Feinstein
Feingold
Torricelli
Schumer
Hatch

Senator Sessions offered an amendment to provide special proce-
dures for assurances of payment of utility service for cases filed
under chapter 11 of title 11. The amendment was agreed to by a
rollcall vote of 9 yeas to 8 nays.

Yeas Nays
Thurmond (by proxy) Leahy (by proxy)
Grassley Kennedy
Kyl Biden
DeWine Kohl (by proxy)
Ashcroft Feinstein
Abraham (by proxy) Feingold
Sessions Torricelli
Smith (by proxy) Schumer
Hatch

Senator Feingold, for himself and Mr. Specter, offered an amend-
ment to modify a provision relating to the payment of a panel
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trustee. The amendment was defeated by a rollcall vote of 9 yeas
to 9 nays.

Yeas Nays
Specter (by proxy) Thurmond (by proxy)
Leahy (by proxy) Grassley
Kennedy (by proxy) Kyl
Biden DeWine
Kohl (by proxy) Ashcroft
Feinstein (by proxy) Abraham (by proxy)
Feingold Sessions
Torricelli Smith (by proxy)
Schumer Hatch

Senator Feingold offered an amendment to amend certain provi-
sions relating to credit counseling. The vote was stacked until the
next executive business meeting.

Senator Hatch offered an amendment to amend subtitle B of title
II. Senator Hatch agreed to accept a second degree amendment by
Senator Torricelli. The vote on the Hatch amendment, as amended,
was stacked until the next executive business meeting.

Senator Hatch offered an amendment to provide for the protec-
tion of retirement savings in bankruptcy. The amendment was
withheld, pending further discussion.

Senator Sessions offered an amendment to make amendments
with respect to discouraging abuse of reaffirmation practices. The
vote was stacked until the next executive business meeting.

Senator Schumer offered an amendment to provide for the dis-
missal or conversion of a case under chapter 7 of title 11, United
States Code, for abuse or ability to repay creditors. The vote was
stacked until the next executive business meeting.

On April 27, 1999, at 10 a.m., with a quorum present, the Com-
mittee resumed consideration of amendments to S. 625.

The following amendments were agreed to, en bloc, by unani-
mous consent:

Senator Feinstein’s amendment to modify the period during
which a debtor is required to receive credit counseling;

Senator Hatch’s amendment to subtitle B of title IT (Domes-
tic Support Protection), as amended by Senator Torricelli’s
amendment;

Senator Hatch’s amendment to provide for the protection of
retirement savings in bankruptcy;

Senator Feinstein’s amendment to section 110, to discourage
abusive bankruptcy filings;

Senator Sessions’ amendment to title 11, United States
Code, to prevent double payments to secured creditors in chap-
ter 13 cases; and

Senator Feinstein’s amendment to strike section 416.

Senator Feingold’s amendment to effectively remove provisions
relating to credit counseling was defeated by a rollcall vote of 9
yeas to 9 nays.

Yeas

Specter (by proxy)
Leahy (by proxy)

Nays
Thurmond (by proxy)
Grassley
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Biden

Kohl (by proxy)
Feinstein

Feingold

Torricelli

Schumer
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Kyl

DeWine (by proxy)
Ashcroft (by proxy)
Abraham

Sessions

Smith

Hatch

Senator Sessions withdrew his amendment to make amendments
with respect to discouraging abuse of reaffirmation practices.

Senator Schumer offered an amendment at the last meeting, to
provide for the dismissal or conversion of a case under chapter 7
of title 11, United States Code, for abuse or ability to repay credi-
tors. The amendment was defeated by a rollcall vote of 7 yeas to
11 nays.

Yeas Nays
Specter (by proxy) Thurmond (by proxy)
Leahy (by proxy) Grassley
Kennedy (by proxy) Kyl
Kohl DeWine (by proxy)
Feinstein Ashcroft (by proxy)
Feingold Abraham
Schumer Sessions
Smith
Biden
Torricelli
Hatch

Senator Grassley offered an amendment to require that certain
earnings of an individual who files a voluntary case under chapter
11 of title 11, United States Code, be considered to be property of
the estate of that individual. The amendment was agreed to by a
rollcall vote of 12 yeas to 5 nays.

Yeas Nays
Thurmond (by proxy) Leahy (by proxy)
Grassley Kennedy (by proxy)
Kyl Biden
DeWine (by proxy) Kohl (by proxy)
Ashcroft (by proxy) Feingold
Abraham
Sessions
Smith
Feinstein
Torricelli
Schumer
Hatch

Senator Feingold offered an amendment to provide for an excep-
tion to a limitation on an automatic stay under section 362(b) of
title 11, United States Code, relating to evictions and similar pro-
ceedings to provide for the payment of rent that becomes due after
the petition of a debtor is filed. The amendment was withdrawn,
to be worked on further.

Senator Schumer offered an amendment to amend the Truth in
Lending Act to provide for disclosures to consumers relating to late
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payment deadlines and penalties, “teaser rates,” and Internet-
based solicitations. The amendment was withdrawn, to be worked
on further.

Senator Feingold offered an amendment, on behalf of Senator
Specter and himself, to provide for a waiver of filing fees in certain
bankruptcy cases, and for other purposes. The amendment was de-
feated by a rollcall vote of 9 yeas to 9 nays.

Yeas Nays
Specter (by proxy) Thurmond (by proxy)
Leahy (by proxy) Grassley
Kennedy (by proxy) Kyl
Biden DeWine
Kohl (by proxy) Ashcroft (by proxy)
Feinstein Abraham (by proxy)
Feingold Sessions
Torricelli Smith
Schumer Hatch

Senator Schumer offered an amendment to ensure that debts in-
curred as a result of clinic violence are nondischargeable. The
amendment was defeated by a rollcall vote of 9 yeas to 9 nays.

Yeas Nays
Specter (by proxy) Thurmond (by proxy)
Leahy (by proxy) Grassley
Kennedy (by proxy) Kyl
Biden DeWine
Kohl (by proxy) Ashcroft
Feinstein (by proxy) Abraham (by proxy)
Feingold Sessions
Torricelli (by proxy) Smith
Schumer Hatch

The following amendments were discussed, but withheld, to be
worked on further:

Senator Feinstein’s amendment to provide for the treatment
of high risk loans;

Senator Torricelli’s amendment to ensure that the creditor
has the burden of proving allegations that a debt was incurred
by fraud; and

Senator Feinstein’s amendment to make an improvement to
audit requirements.

By a rollcall vote of 14-4, the Committee favorably reported S.
625, as amended.

Yeas Nays
Thurmond (by proxy) Leahy (by proxy)
Grassley Kennedy (by proxy)
Specter (by proxy) Feingold
Kyl Schumer
DeWine
Ashcroft (by proxy)
Abraham
Sessions

Smith
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Biden

Kohl (by proxy)
Feinstein
Torricelli
Hatch

XIII. COMMITTEE AND SUBCOMMITTEE CONSIDERATION
OF S. 1301 IN THE 105TH CONGRESS

As noted earlier, the work of the Committee in the 106th Con-
gress built upon the foundations established by the work of prior
Congresses, especially the passage of S. 1301 during the 105th
Congress. During the 105th Congress, the Subcommittee on Ad-
ministrative Oversight and the Courts held the following hearings.

XIV. SUBCOMMITTEE HEARINGS

On May 19, 1998, the Subcommittee held a hearing to review
business bankruptcy issues. The witnesses consisted of three pan-
els. The first included Linda E. Stanley, U.S. Trustee for region 17,
Philip J. Hendel, Hendel, Collins, and Newton, P.C., on behalf of
the Commercial Law League of America; Jere W. Glover, Chief
Counsel for Advocacy, Office of Advocacy, U.S. Small Business Ad-
ministration; and Stephen H. Case, Davis, Polk, and Wardwell,
former Senior Advisor, National Bankruptcy Review Commission.
The second panel consisted of Ann C. Stern, chairman and chief ex-
ecutive officer, Financial Guarantee Insurance Corporation, on be-
half of the Association of Financial Guaranty Insurers; David War-
ren, managing director, Mortgage Department, Morgan Stanley
Dean Witter and Company, on behalf of the Bond Market Associa-
tion; and Randal C. Picker, National Bankruptcy Conference; H.
Elizabeth Baird, senior counsel, Nationsbank, on behalf of the
American Bankers Association; Joyce Kuhns, Weinberg and Green,
on behalf of the International Council of Shopping Centers; Grant
W. Newton, professor of accounting, Pepperdine University, on be-
half of the Association of Insolvency Accountants; Kathleen .
Cahill, assistant chief, Tax and Bankruptcy Division, Office of the
Corporation Counsel, National League of Cities; James D. Newbold,
assistant attorney general, Office of the Illinois Attorneys General,
and Damon Silvers, associate general counsel, American Federation
of Labor and Congress of Industrial Organizations. A fourth panel
was heard on June 1, 1998 consisting of Thomas R. Prince, profes-
sor of health services management and accounting and information
systems, J.L. Kellogg Graduate School of Management Northwest-
ern University; Keith J. Shapiro, Holleb and Coff, American Bank-
ruptcy Institute; Deborah L. Fish, Allard and Fish, P.C.; Charles
N. Kahn, III, chief operating officer and president-designate,
Health Insurance Association of America.

On December 7, 1997 a hearing regarding international bank-
ruptcy laws in Washington, DC. The first panel consisted of Harold
S. Burman, Executive Director, Advisory Committee on Private
International Law, State Department; Tina L. Brozman, chief
judge, Bankruptcy Court for the Southern District of New York;
Jonathan L. Flaxer, Winick and Rich, P.C.; Edward G. Moran,
banking consultant; and Jay Lawrence Westbrook, Benno C.
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Schmidt, chair of business law, University of Texas School of Law.
The second panel included David Narigon, senior vice president of
claims, EMC Insurance Companies; Stephen P. Cane, chief operat-
ing officer, Zurich Reinsurance Limited, International Insurance
and Reinsurance Market Association; Franklin W. Nutter, presi-
dent, Reinsurance Association of America.

On October 21, 1997, the Subcommittee held a hearing in Wash-
ington, DC to review the recommendations of the National Bank-
ruptcy Review Commission. The witnesses testifying on behalf of
the Commission included Brady C. Williamson, chair; Hon. Robert
E. Ginsberg, vice-chair, U.S. Bankruptcy Judge; M. Caldwell But-
ler; Jim Sheppard; Hon. Edith Hollan Jones; John Gose; Babette
Ceccotti; and Jay Alix.

On September 22, 1997 the Subcommittee held a hearing on the
bankruptcy code’s effect on religious freedom and a review of the
need for additional bankruptcy judgeships. The first panel of wit-
nesses included Stephen Paul Goold, senior pastor, Crystal Evan-
gelical Free Church; Richard E. Flint, attorney at law, Pearson &
Price, PLC; Steven T. McFarland, director, Center for Law and Re-
ligious Freedom, Christian Legal Society; Douglas Laycock, Univer-
sity Of Texas Law School; Todd J. Zywick, Mississippi College of
Law; Donald S. Bernstein, Esq., Davis, Polk & Wardwell; and Ken-
neth D. Whitehead, Board Member, Catholic League for Religious
and Civil Rights. The second panel consisted of Hon. David R.
Thompson, circuit judge, ninth circuit, chairman, Committee on the
Administration of the Bankruptcy System, Judicial Conference of
the United States; and Richard M. Stana, Acting Associate Direc-
tor, Administration of Justice Issues, Government Accounting Of-
fice.

On August 8, 1997 the Subcommittee held a hearing regarding
bankruptcy laws for family farmers. The Subcommittee heard from
two panels of witnesses. The first panel included Joseph A Peiffer,
attorney at law; Ross River, owner and operator of River Family
Farm; Steven P. Wandro, attorney at law, Wandro & Gibson, P.C.;
Lyle and Lila Alfred, farmers; David Losure and Mary Schaeffer,
livestock farmers. The second panel included Michael L. Thompson,
attorney at law; Prof. Patrick B. Bauer, University of Iowa College
of Law; Carol F. Dunbar, standing chapter 12 trustee.

On August 1, 1997 a hearing was held by the Subcommittee to
review the negative impact of bankruptcy on educational funding.
The witnesses on the first of two panels included Jayne Morrell,
tax assessor/collector, Dallas Independent School District; Eliza-
beth Weller, bankruptcy attorney, Blair, Goggan, Sampson &
Meeks; Donald R. Boehm, tax assessor/collector, Houston Independ-
ent School District; Michael Deeds, attorney at law, regional man-
aging attorney, Heard, Goggan, Blair & Williams; Lawrence A.
Friedman, bankruptcy trustee. The second panel consisted of Kent
Scroggins, president, Board of Trustees of Lakeworth Independent
School District; Barbara M. Williams, bankruptcy attorney, Rohne,
Hoodenpyle, Lobert, Myers & Scott; Joan E. Pilver, assistant attor-
ney general; Dorothy J. Conrad, St. Lucie County tax collector;
Sandy Hume, National Association of County Treasury and Fi-
nance Officers; Fred Anderson, Roanoke county treasurer.
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The Subcommittee on Administrative Oversight and the Courts
of the Committee on the Judiciary held a hearing on April 11, 1997
on the increase in personal bankruptcies and the crisis in consumer
credit. Witnesses included Michael E. Staten, director of the Credit
Research Center, Purdue University; Ian Domowitz, Department of
Economics, Professor at Northwestern University; Edward Bankole,
vice-president, Moody’s Investors Service; Kim Kowalewski, Chief,
Financial and General Macroeconomic Analysis Division, Congres-
sional Budget Office; and Michael McEneney, Morrison and
Foerster, on behalf of the National Consumer Bankruptcy Coali-
tion.

On March 11, 1998, the Subcommittee held a hearing on S. 1301,
entitled “The Consumer Bankruptcy Reform Act: Seeking Fair and
Practical Solutions to the Consumer Bankruptcy Crisis.” The Sub-
committee heard witnesses from three panels. The first panel of
witnesses included Lawrence A. Friedman, secretary, National As-
sociation of Bankruptcy Trustees; Hon. A. Thomas Small, chief
bankruptcy judge; Tahira K. Hira, professor at Iowa State Univer-
sity; George J. Wallace, attorney at Eckert, Seamans, Cherin, and
Melott, LLC; William E. Brewer, Jr., National Association of Con-
sumer Bankruptcy Attorneys; Stan Bluestone, National Retail Fed-
eration. Witnesses on the second panel were Richard Stana, Gen-
eral Accounting Office; Michael Staten, director of Credit Research
Center; Stephen Brobeck, executive director, Consumer Federation
of America; Brian McDonnell, National Association of Federal
Credit Unions; and Robert Elliot, Household International. Wit-
nesses on the third panel consisted of Douglas Boshkoff, professor
at Indiana University School of Law; Randy Picker, National Bank-
ruptcy Conference; Deborah D. Williamson, American Bankruptcy
Institute; and Matthew Mason, United Auto Workers.

XV. COMMITTEE AND SUBCOMMITTEE MARKUP 6

On April 2, 1998, the Subcommittee on Administrative Oversight
and the Courts met reported S. 1301, as amended, on a rollcall vote
of 6 yeas and 1 nay.

Yeas Nays
Thurmond (by proxy) Feingold
Kyl
Sessions
Durbin
Kohl (by proxy)

Grassley

On May 21, 1998, the Senate Committee on the Judiciary re-
ported S. 1301, as amended, on a rollcall vote of 16-2.

Yeas Nays
Thurmond Kennedy
Grassley Feingold

Specter (by proxy)
Thompson (by proxy)

6Details of the amendments offered to S. 1301 during Committee and Subcommittee consider-
ation can be found in S. Rep. No. 105-253, 105th Cong. 2d Sess.
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Kyl
DeWine
Ashcroft
Abraham
Sessions
Leahy
Biden
Kohl (by proxy)
Durbin
Torricelli
Hatch

XVI. SECTION-BY-SECTION ANALYSIS

TrTLE I—NEEDS BASED BANKRUPTCY

This title of this new bill changes section 707(b) of the bank-
ruptcy code to allow for a chapter 7 case to be dismissed or con-
verted to chapter 13.

Section 101. Conversion

This section amends section 706(C) of title 11 of the United
States Code to provide that a court may convert a chapter 7 case
to a chapter 12 or 13 case if the debtor consents.

Section 102. Dismissal or Conversion

Section 102 deletes the current section heading and inserts the
following: “707. Dismissal of a case or conversion to a case under
chapter 13.” This section provides a mechanism for means-testing
a debtor’s eligibility for relief under chapter 7. The standards ap-
pear as requirements for dismissal or conversion of a chapter 7
case to a chapter 13 case. For example, this section replaces the
current standard for dismissal of “substantial abuse” and provides
that a chapter 7 petition must be dismissed for “abuse” if it is filed
by a debtor who satisfies a flexible test which gauges whether he
or she has the means to repay a substantial part of the debt out-
standing under a plan funded with future income. Individuals who
have the ability to pay their debts under the income and expense
formula will be ineligible for bankruptcy under chapter 7 but have
the option of filing under other chapters, such as chapter 13.

More specifically, S. 625 would establish a presumption that a
chapter 7 proceeding should be dismissed or converted to chapter
13 if the debtor has sufficient “monthly net income” to repay at
least 25 percent (or $15,000, whichever is less) of unsecured, non-
priority debts over 5 years. Monthly net income is calculated as the
average of the debtor’s income for the last 6 months minus: (I) al-
lowable expenses set by the IRS; (i1) monthly payments for secured
debts; and (iii) monthly payments for priority unsecured debts. The
presumption can be rebutted if the debtor demonstrates “special
circumstances” that require an adjustment of income or expenses
that causes the debtor’s repayment capacity to fall below the 25
percent (or $15,000, whichever is less) level. The Committee does
not intend the “special circumstances” contained in S. 625 to en-
compass expenses for goods or services which are not necessary liv-
ing expenses.
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Subsection (b)(2) charges the U.S. trustee with the responsibility
of reviewing financial disclosure documents and all other materials
filed by the debtor. Also, the U.S. trustee must file a statement at
least 10 days before the first meeting of the creditors as to whether
the debtor is eligible for relief under chapter 7. If the debtor’s case
is presumed to be an abuse, the U.S. trustee would be required to
file a 707(b) dismissal or conversion motion within 30 days or, in-
stead, file a statement setting forth the reasons the trustee does
not believe that such motion would be appropriate. This would not
apply, however, if the debtor’s income is less than the highest na-
tional or applicable State median family income for a family of
equal or lesser size, or in the case of a household of one person,
the national or applicable State median household income for one
earner.

If a motion is brought by a chapter 7 trustee, and the court de-
termines that the debtor’s case should be dismissed or converted,
the court must order the debtor’s counsel to reimburse the trustee
for all reasonable costs associated with prosecuting the motion for
dismissal or conversion if the motion was granted and the action
of the counsel was not substantially justified. The court must fur-
ther order fines against the debtor’s attorney if the court finds that
the debtor’s attorney violated rule 9011. The Committee intends
these fines to serve as financial incentive for chapter 7 trustees to
discover and eliminate abusive chapter 7 cases.

This section also provides that the court may award a debtor all
reasonable costs in contesting a creditor’s motion to convert or dis-
miss, including attorneys’ fees, if the court does not grant the mo-
tion and the creditor’s position was not substantially justified or
the motion was brought solely to coerce the debtor into waiving a
guaranteed right. The section also addresses the problems associ-
ated with small business creditors by providing that a party in in-
terest filing an aggregate claim of less than $1,000 is not subject
to any liability for any costs, fees or penalties or any other amounts
under subparagraph (A).

Finally, the section prohibits § 707(b) motions by creditors if the
debtor and the debtor’s spouse combined have current monthly
total income equal to or less than the national or State median
family monthly income for a family of equal size.

Section 103. Notice of Alternatives

This section amends section 342 of title 11 of the United States
Code. Under the amended section, an individual whose debts are
primarily consumer debts shall receive a written notice prescribed
by the U.S. trustee for the district in which the petition is filed.
The section provides that the notice shall contain the following:

(1) Brief descriptions of chapters 7, 11, 12 and 13 of title 11
outlining the general purpose, benefits and costs of proceeding
under each chapter; and

(2) Brief descriptions of services available from an independ-
ent, nonprofit credit counseling service that is approved by the
U.S. trustee for that district.
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Section 104. Debtor Financial Management Training Test Program

Section 104 establishes a 1-year pilot program on financial man-
agement education for debtors under the auspices of the Executive
Office for U.S. Trustees. The program should be tested in three ju-
dicial districts for the purpose of evaluating individual debtor edu-
cation efforts aimed at assisting debtors in better managing their
finances. Upon the conclusion of the pilot program, the Director of
the Executive Office for U.S. Trustees is required to submit a re-
port to Congress conveying his or her findings regarding the effec-
tiveness of the program as well as other consumer education pro-
grams described in the Report of the National Bankruptcy Review
Commission.

Section 105. Credit Counseling

The section amends section 109 of title 11 of the United States
Code. This section adds a new subsection (h) which provides that
in the 180 days prior to a filing, a potential debtor must attempt
to make a repayment plan outside the bankruptcy system through
an approved credit counseling program.

The section also amends section 727(a) of title 11 of the United
States Code. The section adds a new subsection (11) which adds the
failure to complete a personal financial management course to the
list of actions for which a court shall not grant a discharge.

The section also amends section 1328 of title 11 of the United
States Code. The section adds a new subsection (g) which adds the
failure to complete a personal financial management course to the
list of actions for which a court shall not grant a discharge.

The section also amends section 521 of title 11 of the United
States Code. This section adds a new subsection (b) which requires
a debtor to file a certificate from a credit counseling service or
other evidence of a good faith attempt to create a debt repayment
plan. In addition, the debtor must file a copy of the debt repayment
plan.

The section also amends Chapter 1 of title 11 of the United
States Code to add a new section 111. The new section provides
that the clerk of each district shall maintain a list of credit counsel-
ing services. The list of programs is to be approved by the U.S.
trustee or the bankruptcy administrator for the district.

TiTLE II—ENHANCED CONSUMER PROTECTIONS

Subtitle A—Penalties for Abusive Creditor Practices

Section 201. Promotion of Alternative Dispute Resolution

This section will promote out-of-court settlements between poten-
tial debtors and their creditors by penalizing creditors who refuse
to negotiate in good faith prior to declaring bankruptcy. If, prior to
bankruptcy, a debtor has proposed a reasonable alternative repay-
ment schedule and the creditor unreasonably rejected such an
offer, the bankruptcy judge may reduce the dollar amount of that
creditor’s claim by up to 20 percent.
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Section 202. Effect of Discharge

This section will protect debtors by imposing penalties on credi-
tors for the willful failure to properly credit payments made by the
debtor in a chapter 13 plan.

Section 203. Violations of the Automatic Stay

This section provides for new penalties against creditors who
threaten to file 707(b) motions in order to coerce a reaffirmation
when they have no reasonable justification for doing so. This provi-
sion is not intended to prevent normal, good faith negotiations and
communications between debtor and creditor.

Section 204. Discouraging Abuse of Reaffirmation Practices

This section gives every debtor who intends to reaffirm a wholly
unsecured debt a right to a fairness hearing. Debtors represented
by counsel may waive this hearing if they so choose.

This section also amends chapter 9 with a new section 158 enti-
tled “Designation of U.S. attorneys and agents of the Federal Bu-
reau of Investigation to address abusive reaffirmations of debt.”
The Attorney General is required to designate a U.S. attorney for
each district and an agent of the FBI for each field office to carry
out enforcement activities with respect to abusive reaffirmations.

This section also amends section 523 explaining that creditors
are still subject to State unfair trade practices law with respect to
section 523 and 524. Also, the attorney general of a State or other
designated official may bring suit on behalf of residents to recover
under section 524(C) and may bring suit in State court to enforce
State criminal law similar to sections 152 or 157.

Subtitle B—Priority Child Support

Section 211. Definition of Domestic Support Obligation

This section amends section 101 of title 11 by defining “domestic
support obligation” to mean any debt in the nature of alimony,
maintenance, or support (including government assistance) owed to
or recoverable by any spouse, former spouse, child, that’s child
legal guardian, or governmental unit.

The debt must have been established or subject to establishment
before or after entry of an entry of an order for relief under this
title and must not have been assigned to a nongovernmental entity,
unless that obligation is assigned voluntarily by the affected party
solely for the purpose of collecting the debt.

Section 212. Priorities for Claims for Domestic Support Obligations

This section amends section 507(a) of title 11, United States
Code. Section 507 establishes priorities for payment of certain un-
secured claims. The amendment moves claims for domestic support
obligations from seventh in the list of priorities to first.

Section 213. Requirements to Obtain Confirmation and Discharge
in Cases Involving Domestic Support Obligations

This section amends section 1325(a) of title 11 of the United
States Code. The amended section provides that the debtor is gen-
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erally required to pay alimony and child support obligations in full
in order to obtain debt forgiveness in chapter 13.

Section 214. Exceptions to Automatic Stay in Domestic Support Ob-
ligation Proceedings

This section amends section 362(b) of title 11, United States
Code, by creating an exception to the automatic stay provision
wherein debtors who declare bankruptcy will face the possibility of
the withholding, suspension, or restriction of drivers licenses, pro-
fessional, occupational, and/or recreational licenses if the debtor de-
faults on any domestic support obligation.

Section 215. Nondischargeability of Certain Debts for Alimony,
Maintenance, and Support

The section amends section 523 of title 11 of the United States
Code. After technical amendments, the section adds that certain
debts incurred for actual alimony and child support are automati-
cally nondischargeable. This provision will make it unnecessary for
an exspouse seeking to enforce these obligations to incur the legal
expenses of litigation, as required by present law.

Section 216. Continued Liability of Property

This section amends section 522 of Title 11 of the United States
Code. The section allows those who are owed domestic support obli-
gations to obtain satisfaction of those obligations by accessing prop-
erty that is otherwise exempt from other creditors’ claims.

Section 217. Protection of Domestic Support Claims Against Pref-
erential Transfer Motions

This section amends section 547(c)(7) of title 11 of the United
States Code by substituting the phrase “domestic support obliga-
tion” for “spouse, former spouse, or child of the debtor * * *”

Section 218. Disposable Income Defined

This section excludes child support and alimony income from the
disposable income test used in bankruptcy cases. It is intended that
expenses that are reasonably expected will be paid by such child
support or alimony will not be double counted in determining dis-
posable income.

Section 219. Collection of Child Support
This section specifies the duties of the trustee with respect to no-
tification requirements under chapter 7 and 13.

Subtitle C—Other Consumer Protections

Section 221. Amendments to Discourage Abusive Bankruptcy Fil-
ings
This section imposes penalties on bankruptcy petition prepares
who misled potential debtors regarding bankruptcy.
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Section 222. Sense of Congress

Section 225 memorializes the sense of the Congress that the
States develop curricula relating to the subject of personal finance
to be used in elementary and secondary schools.

Section 223. Additional Amendments to Title 11, United States
Code

This section amends section 507(a) of title 11 of the United
States Code by adding certain claims for motor vehicle related
death or personal injuries to the list of priorities of payment. Such
claims are tenth on the list of priorities.

Section 224. Protection of Retirement Savings in Bankruptcy

This section provides that retirement plans sponsored by govern-
ment and nonprofit employers are exempted from a bankruptcy es-
tate. The section also provides that individual retirement accounts
are also exempt from a bankruptcy estate.

TrTLE ITI—DISCOURAGING BANKRUPTCY ABUSE

Section 301. Reinforcement of the Fresh Start

This section clarifies that the nondischargeability provisions re-
garding certain court fees under section 523(a)(17) of the Bank-
ruptcy Code apply to such fees incurred by prisoners.

Section 302. Discouraging Bad Faith Repeat Filings

This section will greatly reduce abuses of the bankruptcy system
by reducing the incentive to file for bankruptcy repeatedly without
completing the bankruptcy process. After technical amendments,
the amended section adds that with respect to any action taken on
a debt or property securing a debt, or any lease, the automatic stay
shall terminate with respect to the property or debtor on the 30th
day after the filing of the later case if: (A) A single or joint case
is filed by or against an individual debtor under chapter 7, 11, or
13; and (B) A single or joint case of that debtor was pending during
the preceding year but was dismissed (other than a case refiled
under a chapter other than chapter 7 after dismissal under section
707(b) of this title).

This section provides that the court may extend the stay in a
particular case with respect to 1 or more creditors, if a party in in-
terest so requests, after providing notice and a hearing before the
expiration of the 30—-day period in paragraph (2). The stay will be
extended only if the party in interest demonstrates that the filing
of th(i:1 later case is in good faith with respect to the creditors to be
stayed.

The section provides that a case shall be presumed to have not
been filed in good faith if:

(A) More than one previous case under chapter 7, 11, or 13
of this title in which the individual was a debtor was pending
during the 1-year period described in paragraph (1) or;

(B) A previous case under chapter 7, 11, or 13 in which the
individual was a debtor was dismissed after the debtor failed
to file or amend the petition or other documents as required
(after having received from the court a request to do so), or the
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debtor failed to perform the terms of a plan that was confirmed
by the court (without substantial excuse) or;

(C) If, (1) during the period commencing with the dismissal
of the next most previous case under chapter 7, 11, or 13 there
has not been a substantial change in the financial or personal
affairs of the debtor, (2) the case is a chapter 7 case and there
is no other reason to conclude that the later case will be con-
cluded with a discharge, or (3) the case is a chapter 11 or 13
;:‘ase a&nd there is not a confirmed plan that will be fully per-
ormed.

Section 303. Curbing Abusive Filings

This section responds to the abuse that occurs when debtors
transfer their property interests to others who then file for bank-
ruptcy relief to invoke the protection of the automatic stay under
section 362 of the Bankruptcy Code. The section allows bankruptcy
courts to grant prospective in rem relief for a period of 2 years from
the automatic stay with respect to real property in future bank-
ruptcy cases filed by the debtor. In addition, it requires in rem or-
ders pertaining to real property to be recorded. Such recording con-
stitutes notice to all parties having or claiming an interest in such
property. A debtor in a subsequent case may move for relief from
such order based on changed circumstances or for showing good
cause, after notice and a hearing or if the debtor is ineligible under
section 109(g) to be a debtor or if the case was filed in violation
of a court order prohibiting the debtor from being a debtor.

Section 304. Debtor Retention of Personal Property Security

Section 304 provides that the chapter 7 debtor may not retain
personal property subject to a lien securing dischargeable debt un-
less he agrees to reaffirm a debt that is otherwise dischargeable or
he redeems the personal property by paying the lienholder the
amount allowed under the secured claim. If the debtor fails to do
either within 45 days after the first meeting of the creditors under
section 341(a), the subject property is no longer property of the es-
tate. This means that the creditor having an interest in this per-
sonal property could take whatever action with regard to such
property as permitted under applicable nonbankruptcy law. A
bankruptcy trustee, upon notice and hearing, may oppose the auto-
matic abandonment of such property to the extent that such prop-
erty has value for the estate. This section is intended to reject
those cases which have held that a debtor may retain property sub-
ject to a security interest when the creditor does not consent to the
retention.

Section 305. Relief From the Automatic Stay When the Debtor Does
not Complete Intended Surrender of Consumer Debt Collateral

This section amends section 362 of title 11 of the United States
Code. The section provides that the automatic stay is terminated
as to property securing a claim or subject to an unexpired lease,
if within the proscribed time the debtor fails to timely file the re-
quired statements of intention or to indicate whether the property
will be surrendered or retained. The stay may also be terminated
if the debtor intends to retain the property and fails to meet the
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requirement to redeem the property or reaffirm the debt, or assume
the unexpired lease. The stay may additionally be terminated if the
debtor fails to timely take the action specified in a statement of in-
tention, unless the statement specifies reaffirmation and the credi-
tor refuses to reaffirm the debt on the original contract terms. This
section is intended to reject those cases which have held that a
debtor may retain property subject to a security interest when the
creditor does not consent to the retention.

Section 305 also amends section 521(a)(2) to make it apply to all
debts, not just consumer debts. Second, a debtor must fulfill his in-
tention within 30 days after the first date set for the meeting of
creditors under section 341 of the Bankruptcy Code. With respect
to property that has been leased or bailed to a debtor or in which
a creditor holds a security interest, subsection (2)(c) provides that
nothing in the Bankruptcy Code shall prevent or limit the oper-
ation of a provision in the underlying lease or agreement that has
the effect of placing the debtor in default by reason of the debtor’s
insolvency of filing for bankruptcy relief.

Section 306. Giving Secured Creditors Fair Treatment in Chapter
13

During the course of a chapter 13 case, the rights of secured
creditors may be modified. Notwithstanding such modification, the
chapter 13 case could thereafter be converted to one under chapter
7 or dismissed. Section 306 requires, as an element of confirmation,
that the chapter 13 plan provide that secured creditors retain their
lienholder status even if the chapter 13 case is subsequently dis-
missed or converted prior to consummation of the plan. The section
also limits certain “cram down” rights to preserve a fair balance.

Section 307. Exemptions

Section 522(b)(2)(A) currently provides that the applicable ex-
emption laws of the State where the debtor’s domicile is located for
the 180 days preceding the filing applies “or for a longer portion
of such 180-day period than in any other place.” Section 307
amends section 522 and requires a debtor to be domiciled in the
State for 2 years before he or she can assert that State’s exemption
scheme.

Section 308. Residency Requirement for Homestead Exemption

Section 308 amends section 522 and reduces the value of real or
personal property used as a residence which the debtor can claim
is exempt by the extent to which such value is attributable to any
portion of any property that the debtor disposed of in the 2 year
per(iiod before filing with the intent to hinder, delay or defraud a
creditor.

Section 309. Protecting Secured Creditors in Chapter 13 Cases

Under current law, a trustee may assume, reject or assign the
interest that the bankruptcy estate has in a lease of personal prop-
erty. Upon the trustee’s rejection or failure to timely assume a
lease of personal property, section 309 provides that such lease is
no longer property of the estate and that the provisions of the auto-
matic stay no longer apply. In addition, section 309 allows a chap-
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ter 7 debtor to notify the lessor of his desire to assume the lease.
The lessor, at its option, may then agree to allow the debtor to as-
sume the lease of personal property and may condition such as-
sumption upon the cure of any outstanding default by the debtor.

For chapter 11 and 13 debtors, if they fail to assume the personal
property lease prior to confirmation, such lease shall be deemed to
be rejected as of the conclusion of the confirmation hearing, under
section 313. Further, if the such lease is rejected, neither the auto-
matic stay nor the co-debtor stay, which applies in chapter 13
cases, applies.

This section also adds a new section 1308 to assure that creditors
holding purchase money security interests and lessors of personal
property continue to receive meaningful payments from the time a
chapter 13 bankruptcy is filed until a plan is confirmed and pay-
ments to the creditor begin under the plan. Debtors whose plans
filed with the court propose to pay their secured debts or personal
property leases as part of the plan are required by present law to
commence their payments within 30 days of filing their petition.
This provision requires that the trustee, in turn, commence pay-
ments to the secured creditor or lessor in the amount of the pay-
ment provided by the plan to that creditor within 40 days of the
filing of the petition. Debtors whose plan does not propose to pay
the creditor under the plan are required to pay to the trustee, in
addition to their plan payments, the scheduled contractual amount
of the debtor’s payment to the secured creditor or the lessor. The
trustee, in turn, is required to pay such amount to the creditor or
lessor.

The provision also requires debtor’s plans to provide for pay-
ments to secured creditors that are equal monthly installments,
and adequate to provide adequate protection to the creditor or les-
sor.

This section amends section 348(f)(1) of title 11 of the United
States Code. The first change deletes “in the converted case, with
allowed secured claims” of subparagraph (B) and inserts in its
place, “only in a case converted to chapter 11 or 12 but not in a
case converted to chapter 7, with allowed secured claims in cases
under chapters 11 and 12.

The amended section also provides that with respect to cases con-
verted from chapter 13, the claim of a creditor holding security as
of the date of the petition shall continue to be secured unless the
full amount of the claim determined under applicable nonbank-
ruptcy law has been paid in full as of the date of conversion. This
is true notwithstanding any valuation or determination of the
amount of an allowed secured claim made for the purposes of the
chapter 13 proceeding. Thus, if a “cram down” occurs in chapter 13,
the debtor could not benefit from this “cram down” if the case is
converted to chapter 7.

Section 310. Limitation on Luxury Goods

This section provides that consumer debts owed to a single credi-
tor aggregating more than $250 for luxury goods or services pur-
chased within 90 days before the order for relief are presumed to
be nondischargeable. Cash advances that are extensions of credit
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under an open end credit plan aggregating more than $750 to all
creditors within 70 days are also presumed nondischargeable.

Section 311. Automatic Stay

Residential lessee-debtors, under current law, can invoke the
protection of the automatic stay to prevent their eviction even if
the underlying lease has terminated. As a result, many debtors re-
peatedly file for bankruptcy relief for the sole purpose of reinvoking
the automatic stay and thereby halt the eviction proceeding yet
again. Section 311 excepts from the automatic stay provisions of
section 362 of the Bankruptcy Code any act by a lessor with respect
to a residential lease that has terminated prepetition.

Section 312. Extension of Period Between Bankruptcy Discharges

Under current law, a chapter 7 debtor may not receive a dis-
charge in a subsequently filed chapter 7 case if the latter case was
filed within 6 years of when the debtor obtained a discharge in the
prior case. Section 312 extends the current 6-year period to 8 years.

With only limited exception, no refiling bar currently applies to
f)uccessively filed chapter 13 cases. Section 312 institutes a 5-year

ar.

Section 313. Definition of Household Goods and Antiques

This section amends section 101 of title 11 of the United States
Code. The section provides that the term “household goods” has es-
sentially the same meaning as the same term used by the Federal
Trade Commission in section 444.1(I) of CFR title 16. This section
lists the items included in the Federal Trade Commission Rule and
also certain other property, such as a VCR, children’s toys and
hobby equipment, and the like.

Section 314. Debt incurred to pay Non-dischargeable Debts

To discourage pre-bankruptcy planning, this section provides
that debts incurred within 70 days of filing bankruptcy to pay non-
dischargeable debts are themselves nondischargeable. In addition,
a debt incurred outside of that 70-day period to pay a non-
dischargeable debt is itself nondischargeable, if the debtor incurred
the newly-created debt with the intent to discharge it in bank-
ruptcy. Moreover, this section provides that debts incurred to pay
nondischargeable debts will continue to be dischargeable if the
debtor owes child support or alimony.

Section 315. Giving Creditors Fair Notice in Chapters 7 and 13
Cases

o 'I(‘ihis section amends section 342 of title 11 of the United States
ode.

A creditor, in a case of an individual under chapter 7 or 13, may
file at any time with the court a notice of the address to be used
to notify the creditor. This notice shall be served on the debtor. If
the court or the debtor is required to give the creditor notice, 5
days after receipt of the notice under paragraph (1), the notice
shall be given at that address.

An entity may file a statement indicating its address for notice
in cases under chapter 7 or 13. After 30 days following the state-
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ment, any notice in a case filed under chapter 7 or 13 given by the
court shall be to that address. Notice given to a creditor other than
as provided in this section shall not be effective notice until that
notice has been brought to the attention of the creditor.

The section also provides that if the creditor has designated a
person or department to be responsible for receiving notices and
has established reasonable procedures to ensure bankruptcy notices
will be delivered to that department or person, notice shall not be
brought to the attention of the creditor until that notice is received
by that department or person.

Section 315 requires the debtor to file the following documents:
(1) Copies of all payment advices or other evidence of payment
from any employer within 60 days of the bankruptcy filing; (2) An
itemized statement of the debtor’s projected net monthly income;
(3) If applicable, a statement of any extraordinary circumstances
with regard to the debtor’s financial condition; (4) A statement dis-
closing any reasonable anticipated increase in income that the
debtor expects to receive over the next 12 months; (5) A certificate
by the debtor’s attorney or petition preparer stating that the debtor
received the notice describing alternatives to bankruptcy relief.
Should a creditor request a copy of the debtor’s petition, schedules,
or statement of financial affairs, the court is required to supply
such to the creditor. This requirement also applies to requests for
copies of a chapter 13 debtor’s plan which is due within 5 days of
the request.

In addition to these requirements, an individual chapter 7 or 13
debtor must provide to the court copies of all Federal tax returns
filed by the debtor for the three most recent years preceding the
commencement of the bankruptcy case. This requirement also ap-
plies to tax returns that the debtor files while his case is pending
as well as to any amendments to his tax returns. These tax returns
shall be available to any party in interest upon request for inspec-
tion and copying.

Additional requirements apply to chapter 13 debtors. The chap-
ter 13 debtor must submit a statement under penalty of perjury re-
garding the debtor’s income, expenditures for the preceding year,
and monthly net income, including the way in which it was cal-
culated 45 days before each anniversary of the plan’s confirmation
date until the case is closed.

Section 316. Dismissal for Failure to Timely File Schedules or Pro-
vide Required Information

This section provides that bankruptcy cases will be dismissed if
an individual debtor in a case under chapter 7 or 13 fails to file
all of the information required under section 521(a)(1) of this title
within 45 days after the filing for bankruptcy. Under this section,
any party in interest may request the court to enter an order dis-
missing the case. The court shall enter an order of dismissal not
later than 5 days after that request except, upon request of the
debtor made within 45 days after the filing for bankruptcy, the
court may allow the debtor an additional period not to exceed 45
days to file the information required under section 521(a)(1) of this
title, if the court finds justification for extending the period.
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Section 317. Adequate Time to Prepare for Hearing on Confirmation
of the Plan

This section amends section 1324 of title 11 of the United States
Code. It requires the confirmation hearing in a chapter 13 case to
be held not later than 45 days from this date. This section also pro-
vides that the debtor should file a plan within 90 days of the order
for relief unless an extension is given by the court.

Section 318. Chapter 13 Plans to Have a 5-Year Duration in Cer-
tain Cases

Under the present law, the duration of a chapter 13 plan is 3
years unless the court, for cause, extends it to a maximum of 5
years. This section requires 5 year plans for cases converted from
chapter 7.

Section 319. Sense of the Congress Regarding Expansion of Rule
9011 of the Federal Rules of Bankruptcy Procedure

To reaffirm the need for accuracy, completeness and truthfulness
of documents filed by debtors and their counsel, section 319 pro-
vides that it is the sense of the Congress that all such documents
be submitted only after the debtor or the debtor’s attorney has
made reasonable inquiry to verify the information they contain.
This requirement applies to signed as well as unsigned documents.

Section 320. Prompt Relief from Stay in Individual Cases

This section amends section 362(e) of title 11 of the United
States Code. The amended section provides that in the case of an
individual filing under chapter 7, 11, or 13, the automatic stay
under subsection (a) shall terminate 60 days after a request is
made by a party in interest under subsection (d), unless a final de-
cision is rendered by the court during the 60-day period (beginning
on the date of the request), or the 60-day period is extended by
agreement of all parties in interest or by the court for such time
as the court finds is required for good cause.

Section 321. Treatment of Certain Earnings of an Individual Debtor
who files a Voluntary Case under Chapter 11

This section provides that post-petition income will become prop-
erty of the bankruptcy estate in individual consumer cases under
chapter 11.

TITLE IV—GENERAL AND SMALL BUSINESS BANKRUPTCY PROVISIONS

Subtitle A—General Business Bankruptcy Provisions

Section 401. Rolling Stock Equipment

This section amends sections 1168 and 1110 of title 11 of the
United States Code. The amended section makes clear that aircraft
leases and railroad leases are dealt with in this section and this
section only of the bankruptcy code.

Section 402. Adequate Protection for Investors

Section 402 creates an exception to the automatic stay provisions
of section 362 of the Bankruptcy Code for nonmonetary enforce-
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ment actions by “securities self regulatory organizations.” Such ac-
tions include the delisting or refusal to permit quotation of any
stock that does not meet applicable regulatory requirements. Such
organizations, as defined under this section by reference to applica-
ble provisions of the Securities Exchange Act of 1934, include ei-
ther a securities association or a national securities exchange reg-
istered with the Securities and Exchange Commission.

Section 403. Meetings of Creditors and Equity Security Holders

Under current law, all chapter 11 debtors must appear for exam-
ination under oath pursuant to section 341 of the Bankruptcy
Code. This examination provides an opportunity for the U.S. Trust-
ee, creditors, and other parties in interest to assess the debtor’s fi-
nancial condition.

Section 403 allows the bankruptcy court to dispense with this re-
quirement for cause where the debtor solicited prepetition accept-
ances of its plan of reorganization. This provision particularly ap-
plies to “prepackaged chapter 11 plans,” where the debtor, before
filing for bankruptcy relief, obtained the acceptance of creditors
and interest holders in its plan of reorganization. Section 403 re-
quires notice and hearing as a prerequisite to dispensing with the
requirement for a meeting of creditors and equity security holders.

Section 404. Protection of Refinance of Security Interest

Section 547(e)(2), subparagraphs (A), (B), and (C) are amended
by replacing 10 with the number 30.

Section 405. Executory Contracts and Unexpired Leases

Under current law, a bankruptcy trustee or a chapter 11 debtor
in possession has 60 days to either assume, assign, or reject a non-
residential lease of real property in which the bankruptcy estate is
a lessee.

This section amends section 365 of United States Code title 11.
Under this provision, the trustee shall immediately surrender non-
residential real property under which the debtor is the lessee to the
lessor if the trustee does not assume or reject the unexpired lease
by the earlier of 120 days after the date of the order for relief or
the date of plan confirmation. The section also allows the court to
extend the time, but only upon motion of the lessor.

Section 406. Creditors and Equity Security Holders Committees

This section amends section 1102 of United States Code title 11.
It allows the court on its own motion, or by request of a party in
interest, to order a change in committee membership if it deter-
mines the change is necessary to ensure adequate representation
of creditors or equity security holders. This can only be done after
notice and hearing.

Section 407. Amendment to Section 546 of Title 11, United States
Code

This section amends section 546 of title 11, United States Code.
The amendment provides that notwithstanding other sections of
the title, trustees may not avoid a warehouseman’s lien for storage,
transportation or other incidental storage and handling costs.
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Section 408. Limitation

This section amends section 546(c)(1)(B) of title 11 of the United
States Code. The amendment extends the reclamation period from
20 to 45 days.

Section 409. Amendment to Section 330(a) of Title 11, United States
Code

This section amends section 330(a) of title 11 of the United
States Code by clarifying to whom the court is allowed to award
reasonable attorney’s fees. The amendment also adds that courts
are to treat compensation awarded trustees as a commission based
on the results achieved.

Section 410. Postpetition Disclosure and Solicitation

Section 1125 of title 11 is amended by providing that an accept-
ance of the plan may be solicited from a holder of a claim or inter-
est if the solicitation complies with nonbankruptcy law and the
holder was properly solicited before the commencement of the case.

Section 411. Preferences

Section 411 allows a defendant in a preference action to establish
that the transfer was made in the ordinary course of the debtor’s
financial affairs or business or that the transfer was made in ac-
cordance with ordinary business terms. Presently, the Bankruptcy
Code requires both of these grounds to be established in order to
sustain a defense to a preferential transfer action.

Section 411 also establishes a threshold amount for a pref-
erential transfer action. To file a preferential transfer action in a
case where the claims are not primarily consumer debts, the aggre-
gate amount of all property constituting the transfer must be at
least $5,000 or more.

Section 412. Venue of Certain Proceedings

Section 412 amends the venue provisions for preferential transfer
actions. A preferential transfer action in the amount of $10,000 or
less must be filed in the district where the defendant resides.

Section 413. Period for Filing Plan under Chapter 11

Section 413 mandates that a chapter 11 debtor’s exclusive period
for filing a plan may not be extended beyond a date that is 18
months after the order for relief. It likewise provides that the debt-
or’s exclusive period for obtaining acceptances of the plan may not
be extended beyond 20 months after the order for relief.

Section 414. Fees Arising from Certain Ownership Interests

This section amends section 523(a)(16) of title 11 of the United
States Code. The amendment adds “a lot in a homeowners associa-
tion” to the debtor’s interests which are not discharged when other
debts are discharged under section 727, 1141, 1228(a), 1228(b), or
1328(b).

Section 415. Creditor Representation at First Meeting of Creditors

This section amends section 341(c) of title 11 of the United
States Code. The amended section provides that notwithstanding
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any local or State law requiring that representation be by an attor-
ney in a meeting of creditors under subsection (a), a creditor hold-
ing a consumer debt or any representative of the creditor shall be
permitted to appear at and participate in the meeting of creditors
in a case under chapter 7 or 13 either alone or in conjunction with
an attorney. Nothing in the subsection should be construed to re-
quire any creditor to be represented by an attorney at any meeting
of creditors.

This section will reduce costs for small businesses in bankruptcy,
which often cannot afford to pay an attorney to appear at the credi-
tor’s meeting.

Section 416. Definition of Disinterested Person

Section 417 amends the definition of a disinterested person
under section 101(14) of the Bankruptcy Code by eliminating its
references to investment bankers.

Section 417. Factors for Compensation of Professional Persons

This section permits a bankruptcy court to consider whether a
professional retained by a trustee for bankruptcy-related services is
certified as an expert in bankruptcy when setting the amount of
compensation for the professional.

Section 418. Appointment of Elected Trustee

This section refines existing law by clarifying the procedure for
giving effect to the election of a private trustee in a chapter 11 re-
organization case. Section 702(b) of the Bankruptcy Code permits
creditors at the meeting of creditors to elect one person to serve as
trustee in the case, provided certain conditions are met. Section
1104(b) of the Bankruptcy Code relates to the convening of the
meeting of creditors for this purpose and the conduct of the elec-
tion. In addition the section would renumber section 1104(b) as
Section 1104(b)(1) and would add a new subsection 1104(b)(2) re-
quiring the U.S. trustee to file a report certifying the election when
an eligible, disinterested trustee is elected under paragraph (1).
The effect of such filing would be to consider such elected trustee
as selected and appointed for purposes of Section 1104 and to ter-
minate the service of any trustee appointed under subsection (d),
which provides for the appointment of a trustee or examiner by the
U.S. trustee, subject to court approval.

Section 419. Utility Services

This section requires certain debtors in bankruptcy to provide
adequate assurances of future payment to utility providers. The
change made by this section prevents a mere promise coupled with
administrative expense priority from constituting adequate assur-
ance.

Subtitle B—Small Business Bankruptcy Provisions

Section 421. Flexible Rules for Disclosure Statement and Plan

Section 421 authorizes a bankruptey court, in determining
whether a disclosure statement provides adequate information, to
consider the complexity of the small business debtor’s case and the
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cost of providing such information to the debtor’s creditors. If, for
example, the court finds that the plan of reorganization itself pro-
vides adequate information, it may allow the debtor to solicit ac-
ceptances without having to prepare and send a disclosure state-
ment along with the plan. Further, it permits a court to approve
conditionally a disclosure statement subject to final approval after
notice and hearing, which would then be combined with the con-
firmation hearing.

Section 422. Definitions; Effect of Discharge

Section 422 amends section 101 of title 11 and provides that a
small business case is a case filed in which the debtor is a “small
business debtor.” A “small business debtor” is an entity that has
aggregate noncontingent, liquidated secured and unsecured debts
in the amount of $4 million or less as of the commencement of the
case.

Section 423. Standard Form Disclosure Statement and Plan

This section requires the Advisory Committee on Bankruptcy
Rules of the Judicial Conference of the U.S. Courts to issue form
disclosure statements and plans of reorganization for small busi-
ness debtors. The forms are designed to achieve a practical balance
between the needs of those charged with administration of these
cases and parties in interest who require information about the
case with the need for economy and simplicity.

Section 424. Uniform National Reporting Requirements

The U.S. Trustee Guidelines generally requires chapter 11 debt-
ors to report their financial circumstances on a monthly basis.
These reports are used to determine a chapter 11 debtor’s economic
viability. If completed accurately, these reports can provide valu-
able information about the case to the bankruptcy court, the U.S.
Trustee, and parties in interest, such as creditors. In practice, how-
ever, some debtors fail to file these reports or file incomplete or in-
accurate reports, thereby frustrating the ability of those charged
with the oversight of these cases to fulfill their responsibility. Sec-
tion 424 mandates that a small business debtor file periodic finan-
cial reports containing specified information.

Section 425. Uniform Reporting Rules and Forms for Small Busi-
ness Cases

Section 425 provides that the Advisory Committee on Bank-
ruptcy Rules of the Judicial Conference of the United States shall
propose for adoption uniform reporting rules and Official Bank-
ruptcy Forms to be used by small business debtors.

Section 426. Duties in Small Business Cases

To implement greater administrative controls over small busi-
ness chapter 11 debtors, section 426 institutes additional duties
that these debtors must perform. First, the small business debtor
must include with the bankruptcy petition its most recent financial
statements, including a balance sheet, statement of operations,
cash flow statement and federal income tax return. If the debtor
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lacks such information, then it must file a statement under penalty
of perjury verifying this fact.

Second, the small business debtor is required to attend, through
its senior management, meetings scheduled by the bankruptcy
court or the U.S. Trustee as well as meetings held pursuant to sec-
tion 341 of the Bankruptcy Code. Meetings held by the bankruptcy
court include scheduling conferences where the court could fix
deadlines by which a plan must be filed and confirmation achieved.
Meetings scheduled by the U.S. Trustee also include “initial debtor
interviews,” where the U.S. Trustee explains to the debtor various
requirements such as the need to maintain insurance, to file peri-
odic financial reports, and to remain current on postpetition obliga-
tions. Meetings held pursuant to section 341, alternatively known
as “Section 341 meetings” or the “first meeting of creditors,” pro-
vide an opportunity for the debtor to be examined under oath by
the U.S. Trustee and by other parties in interest, such as creditors.
Third, the small business debtor is required to file in a timely man-
ner all requisite schedules and the statement of financial affairs as
well as postpetition financial reports. Fourth, the small business
debtor must maintain insurance that was customary and appro-
priate for the industry.

Fifth, section 426 establishes special protections with regard to
taxes. All tax returns must be timely filed. In addition, all
postpetition taxes must be paid, except for those that are contested,
subject to section 363(c) of the Bankruptcy Code. Separate bank ac-
counts for the deposit of taxes collected or withheld for government
authorities must be established not later than ten business days
following the entry of the order for relief.

Sixth, section 426 permits the U.S. Trustee to inspect the debt-
or’s books and records and business premises at reasonable hours
with proper notice.

Section 427. Plan Filing and Confirmation Deadlines

Section 427 further reduces the time periods for filing plans and
achieving confrontation for small business debtors. First, the small
business debtor’s exclusive period to file a plan is 90 days from the
entry date of the order for relief. A bankruptcy court may extend
this time period on request of a party in interest for cause. Section
427 clarifies that while the debtor has the exclusive right to file a
plan for 90 days following the date of the order for relief, this pe-
riod may be shortened on request of a party in interest. Likewise,
section 427 requires that the time period may be extended only if
the debtor, after providing notice, demonstrates by a preponder-
ance of the evidence that it is more likely than not that the court
will confirm a plan within a reasonable period of time.

Section 428. Plan Confirmation Deadline

Section 428 requires a small business debtor to effect confirma-
tion within 150 days from the entry date of the order for relief, un-
less this period is extended by the court on request of a party in
interest.
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Section 429. Prohibition Against Extension of Time

To ensure that the strict time frames are not eviscerated, section
429 of this bill limits a court’s authority to avoid the impact of
these provisions.

Section 430. Duties of the U.S. Trustee

Section 430 mandates that the U.S. Trustee conduct an “initial
debtor interview” of all small business debtors. This interview,
which must be held shortly after the case was filed, allows the U.S.
Trustee to investigate the debtor’s viability and business plan. It
also provides an opportunity for the U.S. Trustee to explain the
debtor’s obligation to file monthly operating reports and other re-
quirements. During the course of the interview, the U.S. Trustee
may explore whether the debtor would consent to the entry of a
scheduling order fixing various time frames, such as the date for
filing a plan and effecting confirmation.

Section 430 also authorizes the U.S. Trustee to inspect the debt-
or’s premises, review its books and records, and verify that the
debtor has filed its tax returns. The U.S. Trustee, under this provi-
sion, is responsible for diligently monitoring the small business
debtor’s activities and determining its ability to confirm a plan.
Should the U.S. Trustee discover material grounds for warranting
either dismissal or conversion of the chapter 11 case to one under
chapter 7 for liquidation, section 430 requires the U.S. Trustee to
apply promptly for such relief.

Section 431. Scheduling Conferences

Section 431 mandates that a bankruptcy court conduct schedul-
ing conferences in all bankruptcy cases, if necessary, to further the
expeditious and economical resolution of such cases.

Section 432. Serial Filer Provisions

Under this section, the automatic stay does not apply when: (1)
The small business debtor is simultaneously a debtor in another
bankruptcy case pending at the time of the filing of the second
case; (2) The small business debtor’s prior case was dismissed with-
in 2 years from the filing of the second case; (3) The second case
was filed within 2 years following the confirmation of the prior
case; or (4) An entity that acquired substantially all of the assets
of a small business debtor has itself filed for bankruptcy relief.
These exceptions do not apply if the debtor can prove by a prepon-
derance of the evidence that the filing was necessitated by cir-
cumstances beyond its control and that it will confirm a feasible
plan of reorganization within a reasonable time.

This provision also limits the type of sanctions that may be im-
posed to actual damages for violations of the automatic stay result-
ing from a good faith belief. In addition, it provides that the auto-
matic stay applies to an involuntarily commenced chapter 11 case
involving no collusion between a small business debtor and its
creditors.
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Section 433. Expanded Grounds for Dismissal or Conversion and
Appointment of Trustee

Section 433 requires the conversion or dismissal of a chapter 11
case if the movant establishes cause. An exception to this mandate
is specified in this section. This section lists 16 items as examples
of cause warranting either mandatory conversion or dismissal of a
chapter 11 case. Section 433 also requires the bankruptcy court to
hold a hearing on a motion seeking either conversion or dismissal
of the case within 30 days of the filing of such motion. In addition,
the bankruptcy court is required to decide this motion within 15
days following the commencement of the hearing, unless the mov-
ing party expressly consents to a continuance.

Should grounds exist for either conversion or dismissal of the
chapter 11 case, the bankruptcy court, under section 243, has the
authority to appoint a chapter 11 trustee, if this in the best inter-
ests of the creditors and the bankruptcy estate.

Section 434. Study of Operation of Title 11 of the United States
Code, With Respect To Small Businesses

This section provides that, within 2 years after enactment of this
Act, the Small Business Administration shall conduct a study to
determine the internal and external factors that cause small busi-
nesses to become title 11 debtors and how federal laws may be
made more effective and efficient in assisting small businesses to
remain viable.

Section 435. Payment of Interest

Section 435 permits a debtor to make the requisite interest pay-
ments out of rents or other proceeds generated by the real prop-
erty. It, however, changes the amounts of these payments. Under
section 435, the amount must equal the interest at the then-appli-
cable nondefault contract rate of interest based on the value of the
creditor’s claim against the estate.

TITLE V—MUNICIPAL BANKRUPTCY PROVISIONS

Section 501. Petition and Proceedings Related to Petition

Chapter 9 is a form of bankruptcy relief that is only available to
municipalities. Section 501 clarifies that a court must enter the
order for relief for those cases.

Section 502. Applicability of other Sections to Chapter 9
Insert 555, 556 after 553 and 559, 560 after 557 in Section 901.

TrTLE VI—IMPROVED BANKRUPTCY STATISTICS AND DATA

Section 601. Audit Procedures

This section amends section 586 of title 28 of the United States
Code. This section provides that the Attorney General shall estab-
lish procedures for the auditing of the accuracy and completeness
of petitions, schedules, and other information which the debtor is
required to provide under sections 521 and 1322 of title 11 (and
when applicable section 111 of title 11) in cases filed under chapter
7 or 13. The procedures shall be reasonably designed in light of ac-
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cepted auditing techniques to determine the accuracy and com-
pleteness of the information in the audited debtor provided to sup-
port the claim for relief.

The audit procedures shall:

(1) Establish a method of selecting appropriate qualified per-
sons to contract with the United States trustee to perform
those audits;

(2) Establish a method of randomly selecting cases to be au-
dited (not less than 1 out of every 250 cases in each Federal
judicial district shall be selected);

(3) Require audits for schedules of income and expenses
which reflect greater than average variances from the statis-
tical norm of the district where the schedules were filed if
variances due to higher income or expenses than the district
norm; and

(4) Establish procedures for providing, at least annually,
public information concerning the aggregate results of such au-
dits including the percentage of cases, by district, in which a
material misstatement of income or expenditures is reported.

The section also provides that the U.S. trustee for each district
is authorized to contract with auditors to perform audits in cases
designated by the U.S. trustee in accordance with the above proce-
dures.

Upon request of a duly appointed auditor, the debtor shall cause
the accounts, papers, documents, financial records, files and all
other things that the auditor requests and that are reasonably nec-
essary to facilitate the audit to be made available for inspection.

The report of each audit conducted under this subsection shall be
filed with the court, the Attorney General, and the U.S. Attorney,
under the procedures established in paragraph (1).

If a material misstatement of income or expenditures or of assets
is reported under subparagraph (A), a statement specifying that
misstatement shall be filed with the court and the U.S. trustee and
shall give notice thereof to the creditors and the U.S. Attorney for
the district (in an appropriate case in the opinion of the U.S. trust-
ee).

The amendments made by this section shall take effect 18
months after the date of enactment of this Act.

Section 602. Improved Bankruptcy Statistics

This section amends chapter 6 of part I of title 28 of the United
States Code by adding a new section. This new section provides
that the clerk of each district shall compile statistics regarding
debtors with primarily consumer debts seeking relief under chap-
ters 7, 11, and 13 of title 11. The Director of the Administrative
Office of the United States shall prescribe the form for the statis-
tics, compile the statistics, and make them available to the public.
In addition, the director shall prepare annually and submit to Con-
gress a report concerning the statistics compiled and an analysis of
the information.

The compilation required of the Director shall be itemized by
chapter with respect to title 11, presented both in the aggregate
and for each district, and include information concerning the fol-
lowing: (A) Total assets and liabilities of the debtors and each cat-
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egory of assets and liabilities reported by those debtors in the
schedules prescribed pursuant to section 2075; (B) Current total
monthly income, projected monthly net income, and average income
and expenses as filed by the debtors under sections 111, 521, and
1322 of title 11; (C) The aggregate amount of debt discharged in
the reporting period (the difference between the total amount of
debt and obligations of a debtor reported on the schedules and the
amount of such debt reported in predominantly nondischargeable
categories); (D) Average time period between filing of the petition
and the closing of the case; (E) For the reporting period, the num-
ber of cases in which a reaffirmation was filed, total number of re-
affirmations filed, number of reaffirmation cases where the debtor
was not represented by an attorney, and of those cases the number
approved by the court; (F) With respect to cases filed under chapter
13 of title 11, the number of cases where the final order determined
the value of property securing a claim to be less than the amount
of the claim, the number of final orders determining the value of
property securing a claim issued, the number of cases dismissed for
failure to make payments, and the number of cases where the debt-
or filed another case within the 6 years previous to the filing, and
(G) The extent of creditor misconduct and any amount of punitive
damages awarded by the court for creditor misconduct; and (H) The
number of cases in which sanctions under rule 9011 were imposed.

The amendments made by this section shall take effect 18
months after the date of enactment of this Act.

Section 603. Uniform Rules for the Collection of Bankruptcy Data

To implement the data gathering provisions of section 601, sec-
tion 603 requires the Attorney General to issue rules establishing
uniform forms for final reports filed by bankruptcy trustees and
monthly operating reports filed by chapter 11 debtors in posses-
sion. It also specifies the information that should be contained in
these reports.

Section 604. Sense of Congress Regarding Availability of Bank-
ruptcy Data

Section 604 expresses the sense of the Congress that the data so
collected should be made available to the public in electronic form
and that a single bankruptcy data system should be established.
The public records pertaining to the bankruptcy cases should be re-
leased in a useable form in bulk to the public subject to appropriate
privacy safeguards.

TiTLE VII—BANKRUPTCY TAX PROVISIONS

Section 701. Treatment of Certain Liens

Section 701 makes several changes to section 724 to provide
greater protection for ad valorem tax liens on real or personal prop-
erty of the estate. Although their subordination is still possible
under section 724(b), the purposes are more limited. Subordination
is permissible only to pay for chapter 7 administrative expenses,
priority wage claims and priority claims for contributions to em-
ployee benefit plans. Section 701 does not permit subordination for
the purpose of paying chapter 11 administrative expenses. Also,
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section 701 requires the chapter 7 trustee to utilize all other estate
assets before he could resort to section 724 to subordinate liens on
personal and real property of the estate.

Section 701 also prevents a bankruptcy court from determining
the amount of legality of ad valorem tax obligations if the applica-
ble period for contesting or redetermining the amount of the claim
has expired. This amendment addresses those instances where
debtors or trustees use section 505 of the Bankruptcy Code as a
means to have bankruptcy courts set aside these types of taxes, to
the detriment of the local communities that depend on them for
revenue.

Section 702. Effective Notice to Government

To ensure that government entities receive effective notice, sec-
tion 503 requires the debtor to provide specific mailing and claim
identification information for all government creditors. The cat-
egories of information that a debtor must supply include the follow-
ing: (1) Identification of the department of the governmental unit;
(2) The debtor’s taxpayer identification number, if applicable; (3)
Reference information such as permit, loan, account, or contract
number; and (4) The basis of the claim. If the debtor’s liability to
a governmental unit arises from a debt or obligation owed or in-
curred by another entity, the debtor must identify such entity. In
addition, section 702 requires the bankruptcy clerk to maintain a
current list, updated quarterly, of addresses designated by govern-
ment units as “safe harbor” addresses for service of notices in that
district.

Should the debtor fail to provide notice to governmental entities
pursuant to the requirements of section 702, then such notice is
deemed to be ineffective unless the debtor could demonstrate by
clear and convincing evidence that timely notice was given in a
manner reasonably calculated to provide adequate notice. This pro-
vision also protects governmental creditors from the imposition of
sanctions if they act in a way that is detrimental to the estate, hav-
ing failed to receive adequate notice.

Section 703. Notice of Request for a Determination of Taxes

Section 703 amends section 505 of the Bankruptcy Code by re-
quiring that notice of a request for a determination of taxes comply
with the taxing authority’s notice requirements. This amendment
comports with section 702 requiring adequate notice to govern-
mental entities.

Section 704. Rate of Interest on Tax Claims

Section 704 creates a new provision in the Bankruptcy Code
specifying the rate of interest for tax claims. For ad valorem tax
claims, secured or unsecured, other unsecured tax claims for which
interest must be paid under section 726(a)(5) of the Bankruptcy
Code, and secured tax claims, the rate is determined under applica-
ble nonbankruptcy law.

For prepetition unsecured tax claims to be paid under a plan of
reorganization, section 704 specifies that the minimum rate of in-
terest must be the Federal short-term rate rounded to the nearest
full percent as determined under section 1274(d) of the Internal
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Revenue Code of 1986 for the calendar month in which the plan is
confirmed, plus three percentage points.

Section 705. Tolling of Priority of Tax Claim Time Periods

Section 705 suspends applicable time periods under section
507(a)(8) of the Bankruptcy Code by 6 months and for other mat-
ters. It provides how installment agreements affect the tolling of
priority tax claim time periods. Specifically, it tolls this period for
30 days plus the time that an installment agreement was pending
during the 240-day period prior to the filing of the bankruptcy case.
The length of the tolling period can be up to 1 year. The amend-
ment also tolls the period for 6 months with regard to collection ac-
tions pending within the 240-day period.

Section 706. Priority Property Taxes Incurred

Section 507 of title 11 is amended by replacing assessed with the
word incurred.

Section 707. Chapter 13 Discharge of Fraudulent and Other Taxes
Insert (1) after “paragraph” in section 1328(a)(2) of title 11.

Section 708. Chapter 11 Discharge of Fraudulent Taxes

Section 708 amends the discharge provisions of chapter 11 to
prevent the discharge of tax or customs duty tax claims resulting
from a corporate debtor’s fraudulent tax returns. It also prevents
the discharge of any unpaid tax obligations that resulted from a
corporate chapter 11 debtor’s willful evasion of applicable tax laws.

Section 709. Stay of Tax Proceedings

Upon the filing of a bankruptcy case, a broad stay of most credi-
tor collection actions immediately and automatically goes into ef-
fect. Section 709 modifies the scope of the automatic stay to provide
that it only prevents the commencement or continuation of tax pro-
ceedings for tax liabilities incurred for a tax period ending before
the date on which the order for relief is entered. Section 709 also
carves out a specific exception from the automatic stay for appeals
of tax determinations by courts or administrative tribunals. Under
this provision, the automatic stay does not apply to an appeal of
a decision by either a court or administrative tribunal that deter-
mines a tax liability of a debtor, regardless of whether such deter-
mination was made pre- or postpetition.

Section 710. Periodic Payment of Taxes in Chapter 11 Cases

Section 1129(a)(9)(C) of the Bankruptcy Code requires, as a con-
dition of confirmation, that a chapter 11 plan must provide for pay-
ment of priority tax claims over a period that does not exceed 6
years from the date of assessment of such claims. Section 710
specifies that these payments must be made paid in regular cash
installments not longer than 3 months apart. The payments must
begin on the plan’s effective date and be substantial and not dis-
proportionate to all payments made to other creditors under the
chapter 11 plan. Section 709 specifically prohibits balloon pay-
ments. The 6-year payment period commences, under the amend-
ment, as of the assessment date of the tax claim.
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For secured claims entitled to priority under section 507(a)(8),
but for their secured status, the holder of such claims must receive
cash payments in accordance with section 1129(a)(9)(C) of the
Bankruptcy Code, as amended by section 710.

Section 711. Avoidance of Statutory Tax Liens Prohibited

Section 711 prevents the avoidance of unperfected liens against
a bona fide purchaser, if the purchaser qualifies as such under sec-
tion 6323 of the Internal Revenue Code or similar provision of ei-
ther state or local law.

Section 712. Payment of Taxes in the Conduct of Business

Section 712 provides four additional protections to ensure the
payment of tax obligations in bankruptcy cases. First, it requires
bankruptcy trustees and chapter 11 debtors in possession to pay
tax obligations in the course of the debtors’ business, with only one
limited exception. Section 712, does not, however, require the pay-
ment of taxes if excused under any provision of the Bankruptcy
Code. In addition, it permits a chapter 7 trustee to defer payment
of a course-of-business tax if the tax were not incurred by the trust-
ee or if the court has determined that there are insufficient funds
in the estate to pay administrative expenses.

Second, section 712 clarifies that certain secured and postpetition
unsecured taxes incurred by a bankruptcy estate, including prop-
erty taxes, are entitled to administrative expense priority.

Third, section 712 eliminates the need for a governmental unit
to formally request payment of an administrative expense relating
to a tax liability or tax penalty.

Four, section 712 amends section 06(b) of the Bankruptcy Code,
which determines the entitlement of secured claimants to interest,
fees, and costs pursuant to the underlying agreement. Section 712
adds a reference to “state statute” to extend this entitlement to
state tax claimants.

Fifth, section 712 allows a trustee to recover from property secur-
ing a claim for the payment of all ad valorem property taxes relat-
ing to such property.

Section 713. Tardily Filed Priority Tax Claims

Section 713 permits a priority tax claim to be filed either before
the trustee commences distribution or 10 days following the mail-
ing to creditors of the summary of the trustee’s final report, which-
ever is earlier.

Section 714. Income Tax Returns Prepared by Tax Authorities

Section 523(a)(1) of the Bankruptcy Code prevents the discharge
of certain types of tax claims. Section 714 extends the
nondischargeability provisions of section 523(a)(1) to obligations
based on income tax returns prepared by tax authorities as well as
to certain reports and notices.

Section 715. Discharge of the Estate’s Liability for Unpaid Taxes

Section 505(b) of the Bankruptcy Code provides for the discharge
of tax liability for bankruptcy trustees and debtors after the pas-
sage of a stated period of time following a request made to a gov-
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ernment unit for a determination of such liability. Section 715 ex-
tends the applicability of section 505(b) to bankruptcy estates.

Section 716. Requirement to File Tax Returns to Confirm Chapter
13 Plans

Section 716 requires chapter 13 debtors to file tax returns and
institute enforcement mechanisms to ensure compliance. First, sec-
tion 517 creates an additional requirement for plan confirmation.
Namely, the debtor must file all prepetition tax returns for the 6-
year period ending prior to the filing of the chapter 13 case. Sec-
ond, the returns must be filed within 120 days from the date set
for the first meeting of creditors. A chapter 13 debtor could apply
for an extension of this time period upon showing by clear and con-
vincing evidence that his failure to file the returns was due to cir-
cumstances beyond his control. Third, the failure to comply with
this provision constitutes cause warranting dismissal or conversion
of the chapter 13 case. Fourth, section 716 extends the applicable
time periods pertaining to the allowance and disallowance of tax
claims that are the subject of tax returns.

Section 717. Standards for Tax Disclosure

Section 717 mandates that the disclosure statement include a
full discussion of the potential material consequences of the plan
with regard to Federal, State, and local taxes to the debtor and a
hypothetical investor typical of creditors and interest holders in the
case domiciled in the State in which the debtor resides or has as
its principal place of business.

Section 718. Setoff of Tax Refunds

Section 718 creates a further exception to the automatic stay. It
allows a governmental unit to set off an income tax refund relating
to a prepetition tax period against a prepetition income tax liability
for a prepetition tax period.

TITLE VIII—ANCILLARY AND OTHER CROSS-BORDER CASES

Section 801. Amendment to Add a Chapter 15 to Title 11, United
States Code

This section adds a new chapter to title 11 of the United States
Code. This new chapter, chapter 15, contains a number of sections
and subsections. They are as follows:

Section 1501. Purpose and Scope of Application

The new chapter is designed to incorporate the Model Law on
Cross-Border Insolvency to provide effective mechanisms for deal-
ing with cases of cross-border insolvency. This section lays out the
following chapter objectives: cooperation between the United States
and foreign countries, legal certainty in trade investment, fair and
efficient administration of cross-border insolvency cases, protection
and maximization of the value of debtor’s assets, and helping the
rescue of troubled businesses. The section also lays out the cir-
cumstances when the chapter does and does not apply.
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SUBCHAPTER I—GENERAL PROVISIONS

Section 1502. Definitions

This section provides definitions of “debtor,” “establishment,”
“foreign court,” “foreign main proceeding,” “foreign nonmain pro-
ceeding,” “trustee” and “within the territorial jurisdiction of the
United States.”

Section 1503. International Obligations of the United States

This section provides that treaties in which the United States is
a party will prevail to the extent they are in conflict with provi-
sions of this chapter.

” &«

Section 1504. Commencement of Ancillary Case

The section provides that a case is commenced by filing a petition
for recognition of a foreign proceeding under section 1515.

Section 1505. Authorization to Act in a Foreign Country

This section gives authority to the court to appoint a trustee or
other entity to act on behalf of an estate created under section 541
of this act in a foreign country. Entities authorized to act may act
as permitted by applicable foreign law.

Section 1506. Public Policy Exception

This section grants the court discretion not to act if action would
be manifestly contrary to the public policy of the United States.

Section 1507. Additional Assistance

This section allows the court to provide assistance to foreign rep-
resentatives. It provides that in determining whether to offer addi-
tional assistance the court shall consider whether such assistance
will assure just treatment, protection of U.S. Claim holders, pre-
vention of fraudulent use of property, distribution of proceeds and
the concept of fresh start (if appropriate).

Section 1508. Interpretation

This section directs the court to take into account the inter-
national implications when interpreting provisions of the chapter.

SUBCHAPTER II—ACCESS OF FOREIGN REPRESENTATIVES AND
CREDITORS TO THE COURT

Section 1509. Right of Direct Access

This section allows foreign representatives, after recognition
through section 1515, to sue and be sued in Federal or State courts
and commence a case under section 1504. Recognition under this
chapter is a prerequisite to the granting of cooperation.

Section 1510. Limited Jurisdiction

The section provides that the filing of petitions under this chap-
ter by a foreign representative does not subject the representative
to the jurisdiction of U.S. courts for any other purposes.
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Section 1511. Commencement of Bankruptcy Case under Section
301 or 303

The section provides that a foreign representative may commence
either a voluntary or involuntary case upon filing a petition for rec-
ognition. The courts involved must receive notice of both the peti-
tion and intent to commence a case. The case will be dismissed un-
less recognition is granted.

Section 1512. Participation of a Foreign Representative in a Case
under this Title

The section provides that upon recognition, the foreign represent-
ative may participate as a party in interest.

Section 1513. Access of Foreign Creditors to a Case under this Title

The section provides that foreign creditors shall have the same
rights as domestic creditors. It also provides that allowance and
priority of foreign tax claims or public laws shall be governed by
applicable tax treaties.

Section 1514. Notification to Foreign Creditors Concerning a Case
under this Title

The section provides that when notice is to be given to domestic
creditors, it shall also be given to foreign creditors. Notification of
foreign creditors may be individually unless the court determines
another means more appropriate. The section also provides require-
ments for content of the notice.

SUBCHAPTER III—RECOGNITION OF A FOREIGN PROCEEDING AND
RELIEF

Section 1515. Application for recognition of a Foreign Proceeding

The section provides that application for recognition shall be by
petition to the court. The petition must be accompanied by one of
the following (1) Copy of the commencement decision in the foreign
proceeding which appointed the foreign representative, (2) A certifi-
cate from a foreign court confirming the proceeding and representa-
tive, or (3) Other acceptable evidence proving the existence of the
proceeding and representative. In addition a statement identifying
all foreign proceedings involving the debtor must be filed. All docu-
ments in this section shall be filed in English. The section also
gives the court the power to require English translations of any ad-
ditional documents.

Section 1516. Presumptions Concerning Recognition

This section establishes presumptions the court is entitled to.
The court may presume that foreign certificates or decisions are
authentic and accurate. The court may also assume the debtor’s
registered office, or residence in the case of an individual, is the
center of the debtor’s main interests.

Section 1517. Order Recognizing a Foreign Proceeding

The section provides when a foreign proceeding shall be recog-
nized and when an order recognizing a foreign proceeding shall be
ordered. The petition and proceeding must meet the requirements
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in this section as well as other referenced sections. The section also
allows the modification or termination of recognition if the grounds
for granting it did not exist or ceased to exist. Such a determina-
tion required to court to weigh possible prejudice to parties relying
on the granting of recognition.

Section 1518. Subsequent Information

This section provides that the foreign representative must file
with the court a notice of any change of status in the foreign pro-
ceeding or representative and any other proceeding which becomes
known.

Section 1519. Relief that may be Granted upon Petition for Recogni-
tion of a Foreign Proceeding

This section allows the court to grant provisional relief while the
petition for recognition is pending if relief is urgently needed to
protect the assets of the debtor. This relief terminates when the pe-
tition for recognition is decided upon. The section also provides in-
stances when relief shall not be granted.

Section 1520. Effects of Recognition of a Foreign Main Proceeding

The section provides sectional cross-references to other sections
which become applicable upon recognition. In addition the section
restrains the transfer, encumbrance or any other disposition of the
debtor’s property within the United States to the extent it is prop-
erty of an estate under sections 363, 549 and 552. It also allows
the foreign representative to operate the debtor’s business and ex-
ercise the powers of a trustee.

Section 1521. Relief that may be Granted upon Recognition of a
Foreign Proceeding

The section allows the court to grant relief, upon recognition,
where necessary to effectuate the purpose of the chapter and to
protect the assets of the debtor or the interests of the creditors.
The relief includes stays, suspension of rights to dispose of assets,
examining witnesses and gathering information on debtor’s assets,
entrusting the foreign representative or other court designee with
the administration of the debtor’s assets, and any additional relief
that may be available. The section does not allow the court to en-
join a police or regulatory act, including a criminal action or pro-
ceeding.

Section 1522. Protection of Creditors and other Interested Persons

The section provides that the court must find that the interests
of creditors and other interested persons are sufficiently protected
when granting relief under sections 1519 and 1521. The court may
condition its grant of relief or modify or terminate such relief once
granted.

Section 1523. Actions to Avoid Acts Detrimental to Creditors

The section provides that, upon recognition, a foreign representa-
tive in a pending case has standing to initiate actions under other
sections of this chapter. The section also provides that when the
pending case is a nonmain proceeding, the court must be satisfied
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that the action initiated relates to assets that should be adminis-
tered in the foreign nonmain proceeding.

Section 1524. Intervention by a Foreign Representative

The section provides that, upon recognition, a foreign representa-
tive may intervene in any proceedings in which the debtor is a

party.

SUBCHAPTER IV—COOPERATION WITH FOREIGN COURTS AND
FOREIGN REPRESENTATIVES

Section 1525. Cooperation and Direct Communication between the
Court and Foreign Courts or Foreign Representatives

The section provides that the court shall cooperate to the maxi-
mum extent possible with foreign courts or representatives. The
court may communicate directly with these courts and representa-
tives.

Section 1526. Cooperation and Direct Communication between the
Trustee and Foreign Courts or Foreign Representatives

The section provides that the trustee shall cooperate to the maxi-
mum extent possible with foreign courts or representatives. The
trustee may communicate directly with these courts and represent-
atives.

Section 1527. Forms of Cooperation

The section provides that the cooperation mentioned in sections
1525 and 1526 may be accomplished by any appropriate means in-
cluding appointment of a person to act at the direction of the court,
communication, coordination of administration and supervision of
assets, approval and implementation of agreements and coordina-
tion of concurrent proceedings.

SUBCHAPTER V—CONCURRENT PROCEEDINGS

Section 1528. Commencement of a Case under this Title after Rec-
ognition of a Foreign Main Proceeding

The section provides that upon recognition of a foreign main pro-
ceeding, a case may be commenced under another chapter only if
the debtor has assets in the United States. It further provides that
the effects of the case shall be restricted to assets in the United
States and other assets if necessary to accomplish coordination to
the extent the other assets are not subject to the jurisdiction and
control of a recognized foreign proceeding.

Section 1529. Coordination of a Case under this Title and a Foreign
Proceeding

The section provides that when foreign and domestic proceedings
regarding the same debtor are taking place concurrently the court
shall seek cooperation and coordination. The section also provides
for the applicability of relief under specific circumstances and dis-
cusses treatment of inconsistencies between cases in the United
States and foreign jurisdictions.
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Section 1530. Coordination of more than One Foreign Proceeding

This section provides that the court shall seek cooperation and
coordination if the debtor is involved in more than one foreign pro-
ceeding. The section further provides that any relief granted must
be consistent and that relief may be modified or terminated for the
purpose of facilitating coordination of the proceedings.

Section 1531. Presumption of Insolvency Based on Recognition of a
Foreign Main Proceeding

The section provides that for the purpose of commencing a pro-
ceeding under section 303, recognition of a foreign main proceeding
is proof that the debtor is not paying his debts.

Section 1532. Rule of Payment in Concurrent Proceedings

The section provides that, without prejudice to secured claims or
rights in rem, once a creditor receives payment of an insolvency
claim in a foreign proceeding, the creditor may not receive another
payment for the same claim if the payments made to other credi-
tors in the same class are proportionately less than the payment
received.

Section 1532 was the last section to be added under Title VIII.

Section 802. Amendments to Other Chapters in Title 11, United
States Code

This section amends section 103 of United States Code title 11.
The section identifies when chapter 15 applies.

The section also amends section 101 of United States Code title
11. The section changes the definitions of “foreign proceeding” and
“foreign representative” in order to be consistent with the new
chapter 15.

The section also amends section 157(b)(2) of United States Code
title 28. This section changes the procedures section to recognize
foreign proceedings under chapter 15.

The section also amends section 1334 of United States Code title
28. The section provides an exception for chapter 15 cases.

Lastly the section amends section 586 of United States Code title
28. The section adds chapter 15 to the duties of trustees section.

Section 803. Claims Relating to Insurance Deposits in Cases Ancil-
lary to Foreign Proceedings

This section amends section 304 of United States Code title 11.
The section adds a new subsection (a) which defines “domestic in-
surance company,’ “foreign insurance company,” “U.S. claimant,”
“U.S. creditor,” and “U.S. policyholder.” The section also provides
instances in which the court may not grant relief against foreign
insurance companies.

TITLE IX—FINANCIAL CONTRACTS PROVISIONS

Section 901. Bankruptcy Code Amendments

Subsection (a)(1) amends the Bankruptcy Code definitions of “re-
purchase agreement” and “swap agreement” to conform with the
amendments to the FDIA contained in sections 901(e) and 901(f) of
the Act.
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In connection with the definition of “repurchase agreement,” the
term “qualified foreign government securities” is defined to include
securities that are direct obligations of, or fully guaranteed by, cen-
tral governments of members of the Organization for Economic Co-
operation and Development (OECD). This language reflects devel-
opments in the repurchase agreement markets, which increasingly
use foreign government securities as the underlying asset. The se-
curities are limited to those issued by or guaranteed by full mem-
bers of the OECD, as well as countries that have concluded special
lending arrangements with the International Monetary Fund asso-
ciated with the Fund’s General Arrangements to Borrow.

Subsection (a)(1) also amends the definition of “repurchase agree-
ment” to include those on mortgage-related securities, mortgage
loans and interests therein, and expressly to include principal and
interest-only U.S. Government and agency securities as securities
that can be the subject of a “repurchase agreement.” The reference
in the definition to U.S. Government and agency securities is in-
tended to include all obligations eligible for purchase by Federal
Reserve banks under the similar language of section 14(b) of the
Federal Reserve Act, such as those issued by Fannie Mae and
Freddie Mac.

This amendment is not intended to affect the status of repos in-
volving securities or commodities as securities contracts, commod-
ity contracts, or forward contracts, and their consequent eligibility
for similar treatment under other provisions of the Bankruptcy
Code. In particular, a repurchase agreement as defined in the
Bankruptcy Code, insofar as it applies to a security, would continue
to be a securities contract as defined in the Bankruptcy Code and
thus also would be subject to the Bankruptcy Code provisions per-
taining to securities contracts. Similarly, insofar as a repurchase
agreement as defined in the Bankruptcy Code applies to a commod-
ity, it would continue to be a forward contract for purposes of the
Bankruptcy Code and would be subject to the Bankruptcy Code
provisions pertaining to forward contracts.

Subsection (a)(1) specifies that repurchase obligations under a
participation in an commercial mortgage loan do not make the par-
ticipation agreement a “repurchase agreement.” Such repurchase
obligations embedded in participation in commercial loans (such as
recourse obligations) do not constitute a “repurchase agreement.”
However, a repurchase agreement involving the transfer of pa